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TO 


THE  FIRST   EDITION. 


A  LTHOUGH  the  Law  of  Real  Property 
forms  the  most  extensive  and  abstruse 
branch  of  our  jurisprudence,  yet  no  attempt 
has    hitherto   been  made  to  reduce  it  to  a- 
distinct  and  comprehensive  system.    A  Digest 
of  this  part  of  the  Law  is  therefore  here  offered 
to  the  Profession ;  in  which,  a  systematic  dis- 
tribution is  framed  of  the  general  principles 
of  each  title ;  supported  by  abridgements  of 
the    cases,    in  which   those   principles    have 
been  established,,  or  confirmed. 

It  is  but  of  late  years  that  this  mode  of 
treating  legal  subjects  has  been  adopted. 
Our  abridgements  and  treatises  on  particular 
titles  of  the  law,  formerly  contained  little 
more    than    a    collection    of   the    adjudged 

cases,   that  had  been   determined    on    each 
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title ;  disposed  without  much  method,  and 
without  establishing  or  deducing  any  general 
principles. 

There  was^  however,  one  eminent  exception ; 
the  excellent  Essay  on  Contingent  Remain- 
ders by  the  late  Mr.  Feamc;    The  perusal  of 

* 

that  admirable  work,  first  suggested  to  the 
Author  the  idea  of  attempting  to  form  a 
methodical  arrangement  of  the  general  prin- 
ciples of  the  Law  of  Real  Property.  And 
upwards  of  twenty  years  since,  he  submitted 
to  the  profession  his  Essay  o.n  Fines,  written 
avowedly  on  that  plan. 

The  favourable  reception  with  which  the 
Profession  honoured  that  attempt,  encouraged 
him  to  proceed  in  discussing  all  the  other 
titles  belonging  to  this  part  of  the  law  in 
the  same  manner.  In  the  prosecution  of 
this  work  he  became  every  day  more  sensible, 
that  the  true  mode  of  treating  legal  subjects, 
as  well  as  other  branches  of  science,  is  by  a 
systematic  distribution  of  abstract  principles, 
illustrated  and  supported  by  adjudged  cases. 
In  this  idea  he  was  fully  confirmed  by.  the 
authority  of  the  late  Sir  William  Jones  ;  who 
has  truly  said,   "  If  law  be  a  science,  and 
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really  deserve  so  sublime  a  name,  it  must 
be  founded  on  principle,  and  claim  an 
exalted  rank  in  the  empire  of  reas6n.  But 
if  it  be  merely  an  unconnected  series  of 
decrees  and  ordinances,  its  use  may  remain, 
though  its  dignitjr  be  le^ened ;  and  he  will 
become  the  greatest  lawyer  who  has  the 
strongest  habitual  or  artificiid  memory*/' 

Although  the  portion  of  time  which  the 
author  has  been  able  to  spare  from  the 
avocations  of  his  profession,  has,  for  several 
years,  been  employed  in  the  execution  of 
this  work,  yet  he  is  conscious  that  many  omi^ 
sions,  and,  he  feaFs,  errors,  may  be  diigfcovered 
in  it.  But'  sfuch  must  be  the  case  in  every 
attempt  of  this  nature.  Those,  who  are 
most  conversant  in  our  law,  will  be  most 
sensible  of  the  impossibility  of  attaining,  or 
even  approaching  to  perfection.  Such  indeed 
is  the  condition  of  human  knowledge,  that 
the  same  observation  is  applicable  to  almost 
every  branch  of  science. 

A  late  learned  and  reverend  prelate  htis 
justly    remarked,    that  ^^   a    system    arising 

■■■!■■—  '  ■     ■  ■      ■' 
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from  the  collection  and  arrangement  of  a 
multitude  of  minute  particulars^  which  often 
elude  the  most  careful  search;  and  some- 
times escape  observation,  when  they  are 
most  obvious,  must  always  stand  in  need 
of  improvement*/' 


THE  favourable  reception  which  this  Work  has  met 
with  firom  the  Profession,  induced  the  Author  tOi^add 
to  the  present  edition  a  Preliminary  Dissertation  on 
Tenures;  together  with  a  Chapter  on,  the  Statute  of 
Frauds.  And  also  to  use  hiis  utmost  endeavours,  by  a 
carefiil  revision  and  correction  of  the  whole,  and  by. the 
addition  of  many  new  cases,  to  render  it  more  complete. 


*  Pre&ce  to  Doctor  Lowth's  Grammar. 
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Number  and  Cponeziin  of  the  Tenanti. 
Severalty. 
Joint-tenaxffy. 
Coparcenary. 
^.^  Conmon. 
•1.  Incorporeal. 

'i.  AdvowBoo. 
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I.  Descent, 
a.  Purchase, 
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Escheat. 
Prescriptioo. 
3.  Alienation. 

1.  Deed. 

a.  Matter  of  Record. 

ri.  Private  Act. 
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2  Tenures.    Ck.u  §1 — 6. 

Section  1. 
Sources  of     TT  is  generally  a^eed  that  the  laws  of  England 
Uw.  ^^  ^^^  derived  from  those  of  the  northern  nations, 

who,  migrating  from  the  forests  of  Germany,  over- 
turned the  Roman  empire,  and  established  themselves 
in  the  southern  part  of  Europe. 

2.  Both  the  Danes  and  Saxons  were  undoubt- 
edly swahns  from  the  northern  hive :  it  may  there- 
fore be  presumed  that  the  description  which  Tacitus 
has  left  us  of  the  manners  and  customs  of  the 
Germans  is  in  every  respect  applicable  to  them;, 
and  as  the  Saxons,  *  upon  their  establishment  in 
England,  exterminated  rather  than  subdued  the 
antient  inhabitants,  they  introduced  their  laws, 
without  adopting  the  smallest  portion  of  those  which 
prevailed  among  the  antient  Britons. 

3.  The  French  nation  also  derive  their  origin 
from  a  tribe  of  Germans,  who  crossed  the  Rhine 
under  Clovis,  and  established  themselves  in  the 
northern  provinces  of  France. 

4.  The  different  German  tribes  were  first  go- 
verned by  codes  of  laws  formed  by  their  respective 
chiefs.  One  of  the  most  antient  of  these  is  the 
Salic  law,  which  is  generally  supposed  to  have  beea 
written  in  the  fiflh  century. 

Esprit  des  5.  Montesquieu  says  the  tribe  of  the  Ripuarian 

Lo«,  L28.     Franks,    having    united   themselves  to  the   Salian 

Franks,  under  Clovis,  preserved  their  original  cus- 
toms. That  Theodoric  King  of  Austrasia,  got  th^m 
reduced  into  writing:  He  also  collected  the  Laws 
of  the  Bavarians  and  Germans,  who  were  subject  to 
his  Kingdom.  Chariemagne,  who  was  the  first 
conqueror  of  the  Saxous,  gave  tliem  a  code  of  laws, 
which  is  still  extant 

6.  AVhile  Clovis  and  his  descendants  governed 
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Francey  tiiat  country  was  ruled  by  the  Theodosiaii 
code,  and  the  laws  of  the  different  German  tribes, 
who  had  settled  there.  But  the  Theodosian  code 
was  in  course  of  time  abrogated  or  forgotten ;  be- 
cause great  advantages  were  allowed  to  those  who 
lived  under  the  Salic  law. 

7.  During  the  reigns  of  the  first  French  mo- 
narchs,  a  general  assembly  of  the  nation  took  place 
eveiy  year,  in  the  month  of  March,  afterwards  in 
the  month  of  May;  where  many  ordinances  were 
made,  which  acquired  the  force  of  law,  and  were 
caDed  cajntularia. 

8.  The  introduction  of  feuds  produced  a  variety 
of  regulations,  inconsistent  with  tlie  antient  codes 
of  laws ;  and  France  became  at  that  time  divided 

into  an  infinite  number  of  small  seignories,  whose  Montesq. 
lords  acknowledged  a  feudal  dependency  only,  not  ^'  ^^'  ^*  ^* 
a  political  one,  on  the  monarch.     In  consequence 
of  this  circumstance  it  became  impossible  that  they  Idem,  c.]2. 
should  all  be  regulated  by  the  same  laws.     The 
codes  of  the  Germans  and  the  capitularia  were  su- 
perseded by  these  local  customs :  each  seignory  and 
province  had  its  own;  and  there  were  scarce  two 
seignories  in   the  whole   kingdom   whose   customs 
agreed  in  every  particular. 

9.  An  these  customs  were  reduced  into  writing, 
by  the  direction  of  the  kings  of  France,  in  the  course* 
of  the  fifteenth  century,  and  authenticated  by  the 
most  eminent  lawyers  and  magistrates  of  the  different 
provinces ;  but  they  had  in  general  been  put  into  writ- 
ing by  private  indi\iduals,  long  before  that  period. 

10.  Normandy,  like  all  the  other  provinces  of 
Fnmce,  was  governed  by  its  own  customs ;  when  it 
was  ceded  to  Rollo,  in  the  year  912,  he  caused 
ao  enquiry  to  be  made  into  its  antient  usages,  and 
added  his  sanction  to  their  fori^er  aytliority.    Now 
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as  Normandy  did  not  experience  those  troubles  and 
revolutions  which  disturbed  the  other  parts  of  France, 
during  the  tenth  and  eleventh  centuries,  it  is  gene- 
rally supposed  that  the  original  laws  and  customs 
of  the  Franks  were  preserved  with  more  purity,  and 
suffered  less  from  a  mixture  of  the  canon  and  civil  law, 
in  Normandy,  than  in  any  other  province  of  France. 
-  11.  Upon  the  establishment  of  the  Normans  in 
England,  the  whole  customary  law  of  that  province, 
which  according  to  Basnage,  one  of  its  best  com- 
mentators, had  been  already  reduced  into  writing, 
was  introduced  here.  And  as  our  kings  had  great 
possessions  in  France,  and  f^quently  visited  that 
countiy  for  two  centuries  after  the  conquest,  they 
borrowed  from  the  French  many  of  the  improvements 
which  were  made  in  their  jurisprudence,  and  esta- 
blished them  in  England. 

IS.  If  these  facts  are  admitted,  it  will  follow 
that  the  primeval  customs  of  the  Germans,  as  de- 
scribed by  Tacitus,  the  codes  of  the  different  Ger- 
man tribes,*  together  with  the  laws  of  tlie  Germans 
during  the  middle  ages ;  the  capitularia  of  the  French 
monarchs  of  the  two  first  races ;  and  the  customs  of 
the  different-  provinces  of  France,  particularly  those 
of  Normandy,  are  the  real  sources  from  which  our 
antient  laws  can,  with  any  certainty,  be  deduced. 

13.  Upon  these  grounds  I  shall  proceed  to  en- 
quire into  the  origin  and  natiue  of  feuds.  In  the 
ninth  and  tenth  centuries  there  were  only  two  te- 
nures, or  modes  of  holding  land,  upon  the  continent ; 
which  were  called  allodial  and  feudal.  Allodial  lands 
were  those  whereof  the  owner  had  the  domimum  du 


*  sir  Henry  Spelraan  says,  '  la  l^ibus  Henrid  I.  R^is  AngliK 
multa  re^erio  e.t^  Sklica  deprompU;  iuterdum  nominatiiu,  in- 
terdum  verbauin.'  tiiou.  rocoLex. 
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rectum  et  verum  ;  the  complete  and  absolute  property, 
finee  from  all  services  to  any  particular  lord.  Alio-  ^"""^i***"' 
dhan  proprietas  qiue  a  nullo  recognoscitur.  Tenere  in 
aUotUumj  id  est  in  plenum  et  absolutam  proprietalem. 
Habet  integrum  et' directum  dominium^  quale  a  prin* 
c^rio  de  jure  gentium  Juit  distributum  Sf  distinctum. 
So  that  the  owner  of  an  allodium  could  dispose  of  it 
at  pleasure,  or.  transmit  it  as  an  inheritance  to  his 
children. 

-  14.  A  feud  was  a  tract  of  land  held  by  a  volun- 
tary and  gratuitous  donation,  on  condition  of  fidelity 
and  certain  services ;  which  were  in  general  of  a  mili- 
tary nature.  The  tenure  of  the  feudatory  was  of  the 
mo9t  precarious  kind,  depending  entirely  on  the  will 
and  pleasure  of  the  person  who  granted  the  feud. 

15.  We  learn  from  Caesar  and  Tacitus  that  the  DcBclloGal. 

T  *i<k  a        o  1 

individual  German  had  no  private  property  in  land ;  t^  ^  q^/ 
that  it. was  his  nation  or  tribe  which  allowed  him  c.26. 
annually  a  portion  of  ground  for  his  support ;  that 
the  ultimate  property  or  dominium  verum  of  the  lands 
was  vested  in  the  tribe ;  and  that  the  portions  dealt 
out  to  individuals  returned  to  tlie  public,  after  they 
had  reaped  the  fruits  of  them.  Thus  Tacitus  says, 
Agri  pro  numero  cultarum  ab  universis  per  vices 
occupcmtuTj  quos  moo:  inter  se  secundum  dignationem 
partimitur.  '  Facititatem  partiendi  camporum  spdtia 
prestant;  arva.  per  annos  mutant^  et  superest  ager. 

16.  With  these  ideas  and  this  practice,  the  Ger- 
mans made  conquests :  when  they  acquired  a  province 
of  the  eimpire,  the  land  became  the  property  of  the 
victorious  nation;  each  individual  laid  claim  to  a 
share  of  it;  a  tract  of  ground  was  accordingly 
marked  out  for  the  leader  of  the  expedition,  and  to 
the  inferior  orders,  portions,  corresponding  to  their 
respective  merit  and  importance,  were  allotted. 
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17.  Ab  the  quantity  of  land  thus  acquixed  wiu 
not  sufficient  to  allow  of  an  annual  change,  and  as 
the  increased  knowledge  of  agriculture,  and  the  re- 
finement of  manners  which  then  took  place,  would 
have  rendered  such  an  annual  change  extremely 
inconvenient ;  the  lands  thus  given  became  the  per- 
manent property  of  the  occupiers. 

18.  TTie  situation  of  a  German  tribe,  on  its 
iirst  establishment  in  a  conquered  country,  being 
extremely  precarious,  the  necessity  of  defence  in- 
duced the  chiefs  to  annex  to  each  grant  or  allot- 
ment of  land  a  condition  of  military  service ;  the 
generality  of  writers  have  concluded  from  this  cir- 
cumstance that  the  allotments  of  land  originally 
made  to  the  individuals  of  a  German  tribe,  on  their 
first  establi^ment  in  a  conquered  country,  were 
mere  ben^ficia  or  feuds ;  and  have  derived  from 
thence  the  origin  of  the  feudal  law.  But  a  variety 
of  ailments  may  be  produced  to  prove  that  the 
lands  thus  granted  were  not  feuds. 

19.  It  is  universally  admitted  that  feuds  were 
originally  voluntary  and  gratuitous  donations  to  be 
held  at  the  mere  will  (rf  the  giver,  who  could  resume 
them  at  pleasure.  Now  when  the  Germans  first  set- 
tled in  the  southern  parts  of  Europe,  they  enjoyed  a 
very  great  degree  of  liberty ;  upon  the  distribution 
of  the  lands  in  a  conquered  province,  each  indivi- 
dual claimed  that  portion  of  them  to  which  his  rank 
and  services  entitled  him,  not  as  a  favour,  but  as  a 
right ;  being  the  just  reward  of  his  toils.  Nor  can 
it  be  supposed  that  a  people  who  did  not  conquer 
for  their  chiefs  only,  but  also  for  themselves,  should 
submit  to  hold  their  acquisitions  as  the  voluntaiy 
and  gratuitous  donations  of  their  leader ;  and  on  so 
precarious  a  tenure  as  his  will  and  {Measure* 
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90.  The  feudal  system  was  not  generally  esta- 
blished till  some  centuries  after  the  settlement  of  the 
Germans  in  Italy  and  France.  The  circumstance  of 
aiinexing  a  condition  of  military  service  to  a  grant 
of  Stands  does  not  imply  that  they  are  held  by  a 
feudal  tenure :  for  the  possessors  of  allodial  pro- 
perty, who  were  called  in  France  liberi  homines  were 
bound  to  the  performance  of  military  service. 

21.  Some  very  respectable  French  writers,  among  Droit  PubBq. 
whom  is  Mons.  Bouquet,  derive  the  word  allodium  Hi8t?of^**' 
from  loSf  which  signifies  lot,  and  conclude  from  this  Cha.5.  V.i, 
etymology,  that   allodial  property  was  that  which  ^'' 

was  acquired  by  lot,  upon  the  first  distribution  or 
lands  among  the  Franks. 

22.  The  original  idea  of  feuds  appears  to  have 
been  derived    from    the    f(^owing    circumstances. 
Tacitus  says,  the  chief  men  among  the  Germans  I>eMor.$ldv 
endeavoured  to  attach  to  their  persous  and  interests  b.  30?c?3. 
certain  adherents  whom  they  called  Condtes.  Insignis  Roberuon,. 
nobiUtaSf  out  magna  patrum  merita^  principis  digna^ 

Honem  etiam  adolescentuUs  adsignant.  Ceieri  ro6us^ 
Uoribus  acjampridem  probaHs  aggregarUur  ;  nee  rubor 
inter  comites  aspici.  Gradus  qumetiam  et  ipse  comi' 
tatus  habet^  judicio  ejus^  quern  sectantur :  magnaqtjte 
et  comitum  asmulatiOj  guibus  primus  apud  principem 
suum  locus ;  et  principumj  cut  phtrimi  et  acerrimi 
comites.  Hcec  dignitas^  hce  vires,  magno  semper  eke- 
torum  ju^enum  globo  circumdari ;  in  pace  decus,  in 
heUo  prcesidium. 

23.  This  custom  was  continued  by  the  German 
princes  in  their  new  settlements;   those  comites  or 
attendants   were  called  Vassi,  Antrustiones,  Leudes,  BaluB,  V.2« 
Homines  in  Truste  Regis.    The  composition  paid  for  ,, 

the  murder  of  a  person  oi  this  descnption,  (the  only  id.  c.  16. 
standard  by  which  we  are  enabled  to  judge  of  the 
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rank  and  condition  of  persons  in  the  middle  ages,) 
was  trq>le  to  that  paid  for  the  murder  of  a  common 
freeman. 

24.  While  the  German  princes  remained  in  their 
own  country,  they  courted  and  preserved  the  favour 
of  their  comites^  by  presents  of  arms  and  horses,  and 
by  hospitality.  Thus  Tacitus  says,  Eaigunt  (comitesj 
principis  sui  liberaUtate^  ilium  bellatorum  equum^  ittam 
cruentam  victricemque  frameam.  Nam  epuU  et  qtuxm-- 
quam  tnccfmptiy  largi  tamen  apparatus  pro  stipendio 
cedunt.  When  these  princes  settled  in  the  countries 
they  had  conquered,  they  bestowed  a  part  of  the 
lands  allotted  to  them,  which  were  known  by  the 
name  of  Fisais  RegiSj  or  Domanium  Regts,  on  their 
adherents,  as  the  reward  of  their  fidelity. 

25.  These  donations^ were  originally  called  bene-^ 
Jicioj  because  they  were  gratuitous;   in  course  of 

time  they  acquired  the  name  of  Jeuda.  The  persons 
to  whom  this  kind  of  property  was  given,  became 
'thereby  subject  to  fidelity,  and  the  performance 
of  military  services,  to  those  from  whom  they  received 
them. 

26.  Mons.  Bignori  in  his  notes  on  the  Formulae 
of  Marculphus  say*— Proprietete  et  Jisco^  duce  notan^ 
tur  bonorum  species^,  et  velut  maaima  rerum  divisio 
qwB  eo  secuh  recepta  erat.  Omnia  namgue  pra^dia^ 
aut  propria  erantj  out  JiscaUa^  propria  seu  proprie-^ 
totes  dicebantUTj  quce  ntdlius  juri  obruma  erantised 
Optimo  maaimo  jure  possidebantur  ;  ideoque  md  fueredes 
transibant.  Fiscalia  vero  beneficial  sive^fisci,  vocaban- 
tWTy  quce  a  Rege  ut  plurimumj  posteaque  ab  aUis^  ita 
concedebantur,  ut  certis  kgibus  serdUisque  obnowh 
cum  vita  accipientis  Jtmreniur. 

27*   The   learned  Muxatori,  in  his  AnOquittUes 
ItaUcce  Medii  JSt^  has  ^ven  a  dissertattoia  oh  allo^^ 
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di«d  and  feudal  tenures.  He  states  that  feuds  derive 
their  or^n  from  the  Germans,  and  were  originally 
called  beneficia.  That  the  antient  vassi  et  vassaUi 
were  persons  who  attached  themselves  to  kings  and 
princes,  in  order  to  acquire  the  privileges,  to  which 
those  who  formed  a  part  of  their  families  were 
entitled,  and  also  in  the  hope  of  obtaining,  from  the 
liberality  of  their  lords,  beneficuij  that  is,  the  usufruct 
of  a  portion  of  their  royal  demesnes,  during  the 
lives  of  their  lords.  That  whenever  a  person  of 
noble  birth  attached  himself  in  this  manner  to  a 
prince,  he  took  an  oath  of  fidelity  to  him,  and  was 
afterwards  called  vassus  or  vassaUus.  That  these 
words  occurred  in  a  capittdarium  of  Louis  the  Pious, 
of  the  year  823.  That  to  constitute  a  vassus^  it 
was  not  necessary  he  should  have  a  benefidtim. 
Tliat  an  aHodimn  was  an  inheritance  which'  might 
be  alienated  at  the  pleasure  of  the  possessor :  and 
the  words  by  which  it  was  granted  usually  were, 
tit  proprieUmo  Jure  teneat  atque  possideat ;  seu  faciat 
inde  gtdcgmd  voluerit^  tarn  ipse,  quamque  hceredes 
ipshis. 

28.  Although  feuds  were  originally  granted  by 
kings  and  princes  only,  yet  in  a  short  time  the  great 
lords  to  whom  the  kings  had  allotted  extensive  tracts 
of  land,  partly  fromv  a  disposition  to  imitate  their 
superiors,  and  partly  for  the  purpose  of  attaching 
persons  to  their  particular  fortunes,  bestowed  a  por- 
tion of  their  demesnes,  as  benefices,  or  feuds.  The 
gmater  part  of  the  lands  were  however  held  by 
an  allodial  tenure,  till  the  beginning  of  the. tenth 
century,  when  the  feudal  system  appears  to  have 
been  generally  adopted. 

-Sdi'As  allodial  property  was  much  more  desirable 
timi  feudal,  such  a  change  appears  surprising }  espe- 
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cially  wh^n  we  are  informed  that  allodial  property 

was  frequently  converted  into  feudal,  by  a  voluntary 

deed  of  the  possessor. 
30.  The  reasons  which  induced  the  proprietors 

of  allodial  lands  to  convert  them  into  feuds  are 
Esprit  des  thus  explained  by  the  President  Montesquieu.  Those 
Loix,  B.31.  ^jj^  jj^j  feuds  were  entitled  to  great  privileges; 

Herv4,  V.  1.   the  composition  or  fine  for  the  commission  of  a  crime^ 
102.  against  a  feudatory,  was  much  greater  than  that  for 

a  person  who  held  his  lands  by  an  aUodial  tenure* 
But  the  chief  motive  for  this  alteration  was,  to  ac«- 
quire  the  protection  of  ^KHne  powerful  lord ;  without 
which,  in  those  times  of  anarchy  and  conftisicm,  it 
was  scarce  possible  for  an  individual  to  preserve 
either  his  liberty  or  his  property.  These  and  pro- 
bably other  reasons,  with  which  we  are  unacquainted, 
produced  an  extension  of  the  feudal  tenure  over  the 
whole  western  world. 

31.   Feuds  upon   their    first  introduction  were 

r^ulated  by  unwritten  customs.    In  the  year  II7O9 

the  Emperor  Frederick  Barbarossa  directed  a  code 

of  the   feudal  law  to  be  compiled,  which  was  ac- 

Giannone,      cordingly  executed,  and  published  at  Milan.    It  was 

B.  13.  c.  3.     ^^^^  ^^  j^^f^  Feudonmj   and  was  divided  into 

five  books,  of  which  the  two  first,  and  some  frag- 
ments of  the  three  last,  still  exist,  and  are  printed 
at  the  end  of  all  the  modem  editions  of  the  Corpus 
Juris  Gvilis.  This  work  is  probably  no  more  than 
a  collection  of  the  customs  most  generally  adhered 
to  in  feudal  matters ;  and  the  constitutions  of  the 
Emperors  Lotharius,  Conrad,  and  Frederick,  re- 
specting feuds. 
Definition  of.      dS.  A  feud  is  thus  defined  by  Craig— ^/^/^iMitsem 

beneficium,  seu  heneoola  et  libera  ret  fmrnotitis^  out 
(BquipoUenUsy  concession  cum  utiUs  dommii  translatiane  / 
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rtterUa  propnetatCj  seu  dominio  director  sub  JideUtatef 
et  exhibitiane  serviHorum  honestormn. 

33.  It  was  benevola  et  libera  concessio,  for  it  was 
supposed  to  have  been  originally  granted  from  motives 
of  mere  benevolence,  and  not  for  any  sum  of  money, 
or  other  valuable  consideration  ;  or  as  it  is  expressed 
in  the  Liber  Feudorum — Tantum  ex  amore  et  honore  Iib.l.Tit.27. 
acquirendttm  estjeudum. 

Ret  immobiUs. — ^That  is,  nothing  but  land  or  im^* 
moveable  property  coidd  be  granted  as  a  feud. 

Daminii  utiUs. — ^The  Civilians  distinguish  between 
the  proprietaSf  and  the  dominium  utile.  The  proprietas 
is  the  absolute  property ;  the  domnium  utile  is  only 
the  right  of  using  the  thing  for  a  certain  time. 

Sub  Jidelitate. — ^This  was  the  bond  of  connexion 
between  the  lord  and  his  vassal;  it  was  the  most 
essential  circumstance  in  the  contract,  as  will  be 
shewn  hereafter. 

^emfioruTn.— ^rvices  were  also  essential  to  a 
feud;  they  were  generally  of  a  military  nature} 
but  still  feuds  were  not  unfrequently  granted  in 
consideration  of  other  services. 

35.  A  modern  French  writer  observes  that  it  Herv^,  v.  i. 
will  appear,  from  an  attentive  consideration  of  the  370-^2. 
origin  and  progress  of  feuds,  to  have  been  the 
lord's  intention,  to  secure  a  constant  acknowledge- 
ment of  the  grant,  as  long  as  it  subsisted ;  in  which 
it  dilSered  from  all  other  contracts ;.  and  from  which 
a  gift  of  a  feud  ought  to  be  defined.  Une  conces- 
wmJbUe  a  la  charge  d^une  reconnaissance  toujours  sub- 
sistanief  qui  doit  se  manf^ter  de  la  maniere  conoenue. 

3&  The  first  and  most  general  division  of  feuds  Differeot 
was  into  proper,  and  improper  ones.     Proper  feuds 
were  such   as  were   purely  military,  given  militiw 
gratia  ;  without  price  or  stipulation,  to  persons  duly 
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qualified  for  militaiy  service.  Improper  feuds  were 
those  which  did  not  in  point  of  acquisition,  services, 
and  the  like,  strictly  conform  to  the  nature  of  a 
mere  military  feud,  such  as  those  that  were  sold 
or  bartered  for  any  equivalent,  or  granted  free  from 
All  services  ;  or  in  consideration  of  any  certain  return 
of  service. 

37-  A  feud  was  however  always  considered  as  a 
proper  one,  unless  the  contrary  appeared;  which 
could  only  be  proved  by  a  reference  to  the  original 
investiture.  Hence  arose  the  maxim  in  the  feudal 
law, — tenor  inoesHtura:  inspiciendus.  Improper  feuds 
were  distinguished  from  proper  ones  by  those  qua- 
lities only  in  which  they  varied:  for  in  all  other 
respects  they  were  considered  as  proper  feuds. 

88.  A  feudum  Ugium  was  that  for  which  the 
vassal  owed  fealty  to  his  lord,  against  all  persons 
whatever,  without  any  exception.  A  Jeudum  nan 
Ughan  was  that  for  which  the  vassal  owed  fealty  to 
his  immediate  lord ;  but  with  an  exception  in  favour 
pf  some  superior  lord. 

89-  A  Jeudum  antiquum  was  that  which  had 
descended  to  tlie  vassal  from  his  father,   or  some 

Craig.  Lib.  I.  more  remote  ancestor.     X  Jeudum  novum  was  that 
'^'    '  ^     '  which  was  originally  acquired  by  the  vassal  himself. 

Idem,  §  12.        40.     A  feud  granted  by  a  sovereign  prince,  to 

hold  immediately  of  himself,  with  a  jurisdiction,  was 
called  Jeudum  noinle^  and  conferred  nobility  upon 
the  grantee ;  where  a  title  of  honor  was  annexed  to 
the  lands  so  granted^  it  was  called^^i^um  dignitatis. 

lavcstiture.        41.  Feuds  were  originally  granted  by  a  solemn 

and  publick  delivery  of  the  very  land  itself,  by  the 

Lib.  Feud.  2.  lord  to  the  vassal  in  the  presence  of  the  convassaUi^ 
^^'         or  other  vassals  of  the  lord,  which  was  called  inve^ 

Ub.2.Tit.8.  titura.   It  is  thus  described  by  CojyiauB^^Imnestitur^ 
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ah  hwestiendo  dictOy  qtiod  per  earn  vassaUus^  pdsses- 
siofiCf  quasi  veste  induaiur.  This  ceremony  was  so 
essentially  necessary  to  the  creation  of  a  feud,  that 
it  could  not  be  constituted  without  it. — Sciendum  est  Lib.  Feud.  l. 

Tit  25 

feudum,  sine  hwesHtura  nullo  modo  constitui  posse. 

42.  The  convassaUi  or  pares  were  .the  only  per-  Idem,  Tit.28. 
sons  who  could  be  witnesses  to  th,e  inirestiture ;  their 
presence  was  required,  as  much  for  the  advantage 
of  the  lord,  as  of  the  tenant :  of  the  lord,  that  if 
the  tenant  was  a  secret  enemy,  or  otherwise  unqua- 
lified, he  might  be  apprised  of  it;  and  that  they 
might  bear  testimony  of  the  obligations  which  he 
contracted :  of  the  tenant,  that  they  might  testify 
the  grant  of  the  lord,  afid  for  what  services  it  was 
made :  lastly,  for  their  own  advantage,  that  they  might 
know  who  was  the  tenant,  and  what  land  he  held. 

43.  As  it  was  frequently  inconvenient   for   the 
lord  to  go  to  the  lands  intended  to  be  granted,  the 
improper  investiture  was  introduced;  which  was  a 
symbolical  transfer  of  the  lands,  by  the  delivery  of 
a  staff,  a  sword,  or  a  robe ;  which  last  being  the 
most  common  method  among  the  immediate  vassals 
of  kings  and  princes,  gave  rise  to  the  word  investi- 
tm'e. — Investitura  quidem  proprie  dicitur  possession  Lib. Feud. 2. 
abusivo  autem  modo  iUcitur  imvesHtura^  quando  hasta         * 
to/  aliud  carporum  quidUbet  porrigitur  a  domino^  se 
inve$tituram  Jacere  dicente.    Quern  si  quidem  ab  iUo 
juit  qui  alios  habet  vassaUos^  saltern  coram  duobus  ex 
Wi$  solemmter  fieri  debet:  alioque  licet  aUi  intersint  Craig, Lib. 2. 
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kskSf  investitura  mnme  valet. 

44i.  It  appears  from  the  above  description  that 
t  proper  investiture  and  possession  are  s3monymous 
terms  s  whenever  therefore  investiture  is  distinguished 
from  possession,  it  is  an  improper  one» 
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45.  The  services  which  the  vassal  was  bound  to 
peifonn,  were  declared  by  the  lord,  at  the  time  of 
the  investiture,  in  the  presence  of  the  other  vassals. 
As  a  verbal  declaration  of  the  terms  on  which  a  feud 
was  to  be  held,  might  be  forgotten  or  mistoken,  it 
became  usual  for  the  tenant  to  procure  a  writing 
from  the  lord,  contaming  the  terms  upon  which  the 
donation  was  made,  witnessed  by  the  other  vassals  ; 

Craig,  id.  §  7*  which  was  called  a  breve  testatum.    Where  the  lord 

could  not  conveniently  come  to  the  land,  he  deli- 
vered to  the  vassal  a  breve  testatum^  as  an  improper 
investiture ;  with  a  direction  to  some  person  to  give 
him  actual  possession.  .    . 

46.  A  breve  testatum  being  a  much  better  seciuity' 
than  a  verbal  declaration,  those  who  acquired  feud^ 
preferred  this  improper  investiture,  with  a  subsequent 
delivery  of  the  possession,  to  a  proper  investiture. 
So  that  in  process  of  time  the  feudal  writers  divided 
an  improper  investiture  into  three  parts:  a  breve 
testatum,  a  pneceptum  seisirue,  and  a  possessUmis  tra^ 
ditto. 

Oath  of  47*  Upon  the   creation  of  a  feud,   a  connexion 

Fidelity.        m^j  union  arose  between  the  lord  and  his  vassal,  con- 
sidered by  the  feudal  writers  as  stronger  than  any 
natural  tie  whatever,  which  the  tenant  was  obliged 
to  acknowledge  by  immediately  taking  the  oath  of 
Lib.  Feud.  2.  fidelity  to  the  lord,  in  these  words — Ego  N.  (vas- 

sallus)  super  hcec  Sonata  Dei  Evangelia  juro  quod  ab 
hoc  hora  in  antea  usque  ad  idtimam  vitce  fnets  diem  tibi 
M.  (domino)  meo  Jidelis  ero  contra  omnem  hominem  ; 
excepto  Rege,  vel  priori  domino  meo. 

48.  The  idea  of  this  oath  appears  to  have  been 
taken  from  the  obligation  which  existed  between  the 
German  princes  and  their  comites.    Thus  Tacitus 
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says^^Ubm  defendere^  tueri^  sua  quogue  Jbrtia  glarue 
efus  assignare^  prcecipuum  sacramentum  est 

49.  Fealty  was '  so  essentially  requisite   to  the  Wright,  35. 
nature  of  a  feud,  whether  a  proper  or  an  improper 

one,  that  it  could  not  exist  without  it.  For  if*  lands 
were  given  without  a  reservation  of  fealty,  the  tenure 
was  considered  as  allodial;  but  the  oath  of  fealty 
might  be  dispensed  with. 

50.  When  feuds  became  hereditary,  another  ce-  Homage. 
remony  was  added,  called  komagvum^  or  hommium^ 
which  was  peifonned  in  this  manner.    The  vassal 
being  uncovered  and  ungirt,  knelt  down  before  his 

lord,  and  putting  his  hands  within  those  of  his  lord 
said  —  Devenio  homo  vester  de  tenemento  quod  de 
vobis  teneo  et  tenere  debeo,  etfidem  vobis  portabo  contra 
omnes  gentes.  The  lord  then  embraced  the  tenant, 
which  completed  the  homage. 

51.  Fealty  and  homage   have    often  been  con-  Herv^, 
founded  by  the  feudal  writers,  but  improperly.    For  '^^^  1-352. 
fealty  was  a  solemn  oath^  made  by  the  vassal,  of  fide-  b.  31.  c'33. 
lity  and  attachment  to  his  lord;   whereas  homage 

was  merely  an  acknowledgement  of  tenure. 

52.  In  consequence  of  the  feudal    connexion.  Duties  of  the 
several  duties  arose,  as  well  on  the  part  of  the  lord  ^^^, 

as  of  the  vassal.  With  respect  to  those  which  the 
lori  owed  to  his  vassal,  it  was  a  maxim  of  the  feudal 
law  that  though  the  vassal  only  took  the  oath  of 
fealty,  and  did  homage;  and  the  lord  on  account 
of  his  dignity  took  none,  yet  was  he  equally  obliged, 
as  if  he  had  taken  it,  to  do  and  forbear  every  thing, 
with  respect  to  the  vassal,  which  the  vassal  was 
bound  to  do  and  forbear  towards  the  lord :  so  that 
the  duties  of  both  were  in  several  xespects  reciprocal. 
5S«  As  for  the  duties  which  the  vassal  owed 
4iie'  lord,  they  are  tlius  described  in  the  Liber  Feu- 


15  Tenures.  ^  (X  i.  §  53—^6. 

Lib.  2.  Tit.  6.  dorum«-*Qiii  domino  suo  JidelikUem  jurats  ista  sex^in 

memoria  semper  habere  debet.  Incolume^  tutum^  ho- 
neslumt  uHlei  Jacile,  possibile.  These  were  however 
all  redubed  to  the  two  heads  of  counsel  and  aid. 
Under  counsel  was  included  not  only  giving  faithful 
advice  to  the  lord,  but  also  keeping  his  secrets,  and 
attending  his  courts  ;  in  order  to  enaUe  him  to  dis- 
tribute  justice  to  the  rest  of  his  tenants. 

54.  Aid  might  either  be  in  supporting  the 
lord's  reputation  and  dignity,  or  in  defending  his 
property.  By  aid  to  his  person,  the  vassal  was  not 
only  obligetd  to  defend  his  lord  against  his  private 
enemies,  but  also  to  assist  him  in  his  wars:  and 
feuds  were  in  general  originally  granted  on  con- 
dition of  military  service,  which  was  to  be  done  in 
the  vassaPs  proper  person,  and  at  his  own  expence. 
Feudal  aids.        ^^*  '^^  feudal  law  did  not  originally  oblige  the' 

tenant  to  contribute  to  the  lord's  private  necessities  ; 
DuCange  ^^  ^^^  feudal  aid  being  purely  military.  .  But  in 
GloM.  TOW    course  of  time  the  lords  claimed  and  established  a 

right  to  iieveral  other  aids ;  the  principal  of  which 
were — 1.  To  make  the  lord's  eldest  son  a  knight. 
2,  To  marry  the  lord's  eldest  daughter.  3.  To  ransom 
the  lord's  person  when  taken  prisoner. 
Esuteofthe  ^6.  Having  stated  the  obligations  of  the  lord 
Vassal.  j^ujj  tenant  to  each  other ;  I  shall  now  proceed  .to 

enquire  into  the  nature  of  the  estate.. or.  interest 
which  each  o£  them  had  in  the  land..  . 

With  respect  to  the  estate  of  the  vassal,  we  must 
recollect  that  as  the  original  donations  made  by 
the  French  kings  to  their  Jideles  and  ieudes  were 
of  a  temporary  nature ;  and  as  nothing  more  than 
tl|e  usufruct  was  given  to  themi, .  so  in  the  feudal 
law  the  proprietas  was  allowed  to  remain  in  the  lord, 
and  the  vassal  had  only  the  usu^firueius^  or  dommm 
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nlile  ;  that  is,  a  right  to  take  and  enjoy  the  profits  of 
the  land,  as  long  as  he  performed  the  services  due. 
to  the  lord.  -  .    . 

57.  As    to  the  duration    of  feuds,   they  were  Lib.  Feud.  1. 
originally  precarious,  and  might  be  resumed  at  the  '^*^'^* 
lord's  pleasure.     They  were  next  granted  for  one 

year ;  afterwards  for  life.  In  course  of  time  it 
became  unusual  to  reject  the  heir  of  the  last  tenant, 
if  he  was  able  to  perform  the  services ;  at  length 
feuds  became  hereditary,  and  descended  to  the 
posterity  of  the  vassal.  . 

58.  In    the  first  ages  of  the    feudal  law,   the  Was  unalien* 
vassal  could  not  alien  the  feud,  without  the  con-  * 

sent  of  the  lord;   neither  could  he  mortgage,   or 

otherwise   subject  it  to  the  payment  of  his  debts. 

It  appears  however  from  the  Liber  Feudorum  that  Lib.2,Tit.55. 

feuds  were  frequently  aliened.     By  a  constitution  of 

the  Emperor  Lotharius,  reciting  that  the  alienation 

of  feuds  had  proved  extremely  detrimental  to  the 

military  services,  which  were  due  from,  the  vassals, 

they  were  absolutely  prohibited  from  alienating  their 

feuds  without  the  donsent  of  their  lords.     This  was 

confirmed  by  a  law  of  the  Emperor  Frederick  II. 

59.  The  consent  of  the  lord  was  seldom  given 
without  his  receiving  a  present ;  from  whence  arose 

a  general  practice  of  paying  the  lord  a  sum  of  money    / 
for  permission  to  alien  a  feud. 

60.  There  was  however   a  mode  of  disposing  Subinfeuda* 
(^  part  of  a  feud  which  does  not  appear  to  have 
been  comprehended  in  the  constitutions  of  Lotharius 
and  Frederick.     This  was^  by  a  grant  from  the  vassal,  I^'^-  ^«"^-  2. 

.  Tit.  34.  4  2. 

of  a  portion  of  his  feud  to  a  stranger,  to  be  held  of      '    '     ' 
himself,  by  the  same  services  which  he  owed  to  his 
lord. 
Vol.  I.  C 
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61.  TRiis  practice,  tlrhich  was  called  subin- 
feudation, became  extreme^  common  in  France, 
during  the  eleventh  and  twelflh  centuries ;  but  was 

Uevti,  V.  1.  prevented  by  an  oidonnance  of  Philip  Augustus  in 

1«10,  which  directed  that  in  future,  where  any 
estate  was  dismembered  from  a  feud,  it  should  be 
held  of  the  chief  lord. 

Estate  of  the      62.  With  respect  to  the  estate  or  interest  which 

'Lord 

the  lord  had  in  the  lands,  after  he  had  granted  them 

as  a  feud,  it  consisted  of  the  dominium  ventm^  with  a 

Wright,  30.    right  to  the  services  reserved  upon  the  grant ;  and  in 

case  of  failure  in  any  of  these,  the  lord  might  enter 
and  take  possession  of  the  feud. 

6d.  Although  the  lord  had  the  dominitmi  verum 

of  the  lands,  yet  he  could  not  alien  or  transfer  his 

seignoiy  to  another,  without   the   consent   of  the 

Lib.  Feud.  2.  vassat.    Ex  eadcm  lege  descendit  quod  dominuSj  sine 

'       vohmtate  tassaBi,  Jeudum   aUenare  non  potest.    For 

the  6bligations  of  the  lord  and  vassal  being  mutual, 

the  vassal  was  as  much  interested  in  the  personal 

qualities  of  his  lord,  as  the  lord  was  in  those  of 

his  vassal. 

HisobliM-         64.  Tliere  was   another  obligation  on   the   part 

tlon.^"    ^^'  ^^  ^  ^^^^  ^^  ^^  considerable  importance ;  namely, 

Lib.  Feud.  2.  t^^*  ^^  *^^®  *^®  vassal  was  evicted  out  of  the  feud. 

Tit.  25. 30.    the  h)rd  was  obliged  to  give  him  another  feud  of 

equal  extent,  or  dse  to  pay  him  the  value  of  that 
wfiich  he  had  lost 
Ten.  38.  65.  Sir  Martin  Wright  doubts  whether  ihe  ob- 

ligation of  the  lord  to  protect  and  defend  his  vassal 
made  him  antiently  liable  dn  eviction,  without  any 
fraud  or  defect  in  him,  to  make  a  compensation 
for  the  loss  of  the  feud  ;  inasmuch  as  it  could  hardly 
be  imagined  that  while  feuds  were  precarious,  and 

10 
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held  at  the  will  of  the  l6rd,  by  whom  they  wefe 
granted,  without  any  consideration,  the  lord  ahoiild 
be  suligect  to  such  a  loss.  He  was  of  opinion  that 
the  lord's  ob%ation  to  compensate  the  vassal,  in 
cise  of  eviction,  only  prevailed  as  to  improper  feuds^. 
for  which  a  price  had  been  paid,  or  an  equivalent 
stipulated. 

66.  Craig   agreed  with   Sir  M.  Wright     They     ' 
however  both  acknowledge  that  none  of  the  antient  - 
feudal  writers  make  any  such  distinction  ^  but  that 

all  admit  the  lord's  obligation  to  compeniutte  the 
vassal  on  eviction,  to  have  been  general. 

67.  We  have    seen    that   although  fisuds   were  Descent  of 
originally  granted  at  will  only,  yet  in  course  of  *®"°*' 
time  they  became  descendible.     It   will  ther^ore 

be  necessary  to  enquire  what  rules  of  descent  were 
established  by  the  feudal  law,  where  no  particular 
mode  of  descent  was  directed  by  the  original  grant, 
for  in  such  case  the  maxim  was,  tenor  investituriB 
est  msfkiendus. 

68.  The  fkst  rule  was,  that  the  descendants  of  Craig,  Lib.  i. 
the  person  to  whom  the  feud  was  originally  granted,    ^ ' 

and  none  others,  should  inherit.  Because,  as^  the 
personal  ability  of  the  first  acquirer,  to  perform  the 
duties  aiKl  services^  reserved,  was  the  motive  of  the 
donation,  it  could  oiily  be  transmitted  by  him  to 
hig  lineal  descendants. 

69.  In  consequence   of  this  rule  the  ascending 
line  waa  in  all  cases  excluded.    Hence  it  is  laid 

down  in  ibe  Liber  Fetcdinnim^^^Successioni^^^tuli  taUs  Lib.2.Tit.io. 
est  Mftr^  quod  ascendentes  non  succedunt,*  and  a 
modem  feudist  has  said— -/i^  tamen  feudale^  adsc6t^  Corvinus, 
ieMkm    erd&ne  negkcto^  solos  descendentes  e^  col' 
ItHtrtieSf  admittit,    Quoniam  qvi^udmi  accipit^  siH 
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Balus,  V.  1.    et  Uberis  suis^  nan  parentibus^  prospidU    Whereas  in 
^^^'  allodial  property  the  ascending  line  was  capable  of 

inherittng.. 

70.  All  the  sons  succeeded  eqxially,  as  was  the 
case  in  France,  even  respecting  the  succession  to 
the  crown  ;  during  the  first  and  part  of  the .  second 
race.  But  the  frequent  wars  occasioned  by  these 
partition3  caused  a  regulation  that  kingdoms  should 
be  considered  as  impartible  inheritances,  and  descend 
to  the  eldest  son. 

71»  In  imitation  of  the  sovereignty,  the  same  alter- 
ation was  made  in  the  descent  of  the  great  feuds. 
By  a  constitution  of  the  Emperor  Frederick,  honorary 
feuds  became  indivisible ;  and  thev,  as  also  the  mili- 
tary  feuds,  began  to  descend  to  the  eldest  son, 
because  .he  was  sponer  capable  of  performing  the 
military  sendees  than  any  of  his  brothers.  •     * 

Lib.  Feud.  1.- /  72.  Females  were  originaQy  excluded,  not   only 
^'*''*'  on  account  of  their  incapacity  to  perform  .(he  mili- 

tary services,  but  also  lest  they  should    cany  the 
feud  to  strangers  or  enepiies. 

73.  Hie   rule   that   none    but    the   descendants 
of  the  first  feudatory  could  inherit,  was  so  s^ctly 
adhered  to,«  that  in  case  of  a  feudum  n&oum^  the 
brpther  of  the  first  acquirer  could  not  succeed  to 
his  brother ;  because  he  w€is  not  descended  from 
the  person  who  first  acquired  the  feud.    But  in  the 
Lib.  Feud.  1.  case  of  ^feudwn  antiqutmi^  a  brother  or.  other  col- 
lateral relation,  who  was  descended  from  the  first 
acquirer,  might  inherit. 
Craig,  Lib.  1.      74.  A  mode  was  afterwards  adopted,  of  letting 
'in  the  collateral  relations  of  the  first  acquirer  of  a 
feyd,  by  granting  him  ^feudum  novum  to  he  held 
,ut  antiquum,  that  is,  with  all  the  qualities  of  an  antient 
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feud,  derived  from  a  remote  ancestor ;  and  then  the 

collatera]"  relations  were  admitted,   however  distant 

from  the  person  who  was  last  possessed  of  the'  feud. 

•  75.  To  restrain  this  ge)fieral  right  of  inheritance  Feudum 

in  all  the  collateral  relations,  a  new  kind  of  feud 

was  invented,  called   a  Jeudtmi  taUiatunij  which   is 

thus    described    by   Du  Cange — Feudum  talUatum  CHoss.  voce 

dicttur,  verm  jorenstbuSy  nceredttas  in  quamdam  cev' 

titudmem  limitata ;    sen  feudum  certis   condiUonihus - 

concessunty   verbi  gratia,   alicui  et  Uteris  ex  legitimo 

matrimonio  nascittaris.     Unde  si  is  cui  feudum  datum 

estmoriatur  absque  liberis,  Jeudum  ad  donatorem  redit.  Craig, Lib.  I. 

TaUiare  enim  est  in  quamdam  certitudinem  ponere,  vel  ^^^'^^'  i  *''• 

ad  quoddam  cerium  hcereditamentum  Umitare. 

76.  It  is  observable  that  the  principles'  of  the 
feudal  descent  were  peculiar  to  that  tenure ;  and 
d^red  entirely  from  those  of  succession  established 
by  the  Roman  law ;  in  which  the  heir  was  a  per- 
son instituted  by  the  ancestor,  or  appointed  by  the 
law  to  represent  the  •  ancestor,  in  all  his  civil  rights 
and  obligations.  Whereas  in  the  feudal  law,  the 
heir  succeeded,  not  under  any  supposed  represen- 
tation to  the  ancestor,  but  as  related  to  him  in 
blood,  and  designated,  in  consequence  of  that  rela- 
tionship, by  the  terms  of  the  investiture,  to  succeed 
to  the  feud,  « -^ 

77*  When  feuds  became  descendible,  the  lord,  inveBtiture 
upon  the  death  of  every  tenant,  claiiltied  a  right  Decent, 
of  granting  a  new  investiture  to  the  successor, 
without  which  he  could  not  enter  into  possession 
of  the  feud.  This  shewed  that  the  right  of  in- 
heriting was  originally  derived  from  the  bounty  and 
acquiescence  of  the  lord:  and  these  investitures 
were  evidence  of  the  tenure,  as  well  as  of  the 
services  which  were  due  for  the  feud.     > 
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Relief.  78.   It   wa9  alfo    customary   for   the   lord    to 

d^snand  spme  present  from  the  tenant,  upon  grant- 
ing him  investiture,  which  in  course  of  time  became 
part  of  the  profits  of  the  feud.  It  was  called  re 
levium^  and  is  thus  described  by  a  fi^udal  writci; — 

Schilt.  Cod.    Melevium  est  prtestoHo  hereduniy  qui  cum  veteri  jure 

^  JeudaU   non  poterant  succedere  in  Jkudis^  caducam 

et  incertam  hcBreditatem  relevabant ;  soluta  sunma 
wl  pecunicPp  vel  atianmi  rerum^  pro  diversitate 
^udorum. 

Escheat.  79*  As  feuds  were   originally  granted   on  con* 

dition  of  military  or  other  services,  it  was  deemed 
just  that  where  there  was  no  person  capable  of  per- 
forming those  services,  the  feud  should  return  to 
the  lord.  Therefore,  where  a  vassal  died  without 
hdrs,  the  lord  became  entitled  to  the  feud  as  an 

Lib.2.Tit.86.  escheat.    Thus  it  is  said  in  the  liber  Feudorum-^ 

Si  aUqius  decesserit  nvJlo  in  feudo  relicto  lueredef 
JUS  feudi  ad  dominum  pertinere  didmus. 

Feudal  80.  Feuds  having  been  at  all   times  considered 

Forfeiturea.     g^  Voluntary  donations,  it  was  very  soon,  established 

that  every  act  of  the  vassal  which  was  contrary 
to  the  connexion  that  subsisted  between  him  and 
his  lord,  and  to  the  fidelity  he  owed  him  \  or  by 
which  he  disabled  himself  from  performing  his  ser- 
vices }  should  operate  as  a  forfeiture  of  the  feud. 

L:b.2.Tit.2d»       81.   In    the  Liber  Feudwvm  there  is  a  k>nff 

letter  from  Obertus  de  Orto  to  his  son,  respecting 
feudal  forfeit^es,  which  he  says  are  not  reducible 
to  any  general  principles.  He  then  proceeds  in 
stating,  that  if  the  vassal  omits  to  require  an  in*-, 
vesture  from  the  heir  of  his  lord  for  a  year  and 
a  day  eiler  the  death  of  the  lord,  and  to  take 
the  oath  of  ihalty  to  him,  he  shall  lop6  Ins  feud^ 
So  in  the  case  of  the  death  of  the  vassal,  if  the 
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keir  does  not  require  investiture  from  the  lord  within 
that  time,  he  shall  forfeit  his  feiid. 

82.  If  the  vassal  refused  to  perform  the  serviceck 
which  were  reserved  upon  the  investiture,  he  forfeited^ 
his  feud.    Non  est  aUajusHor  coma  Ifen^ficii  (fn/erendi  Lib.  Feud.  id. 
quam  si  id  propter  guojd  benefidvm  daiimjvmt^  hoc 
sendtium  facer e  recmoaxriU  gtda  benefidwn  amittiU 

S3.  If  the  vassal  aliened  the  feud,^  or   did  any 
act  by  which  its  value  was  considerably  diminished ; 
he  forfeited  it.    Si  vassaUus  ^foudvm  dissipaveritf  out  Zasins,  91. 
insigm  detrimerUo  deterius  Jecerit,  privakitur. 

84.  If  the  vassal  denied  that  he  held  his  feud  of  Craig,  Lib.  3. 
the  lord,  by  saying  that  he  held  it  of  .some  other 

person ;  or  denied  that  the  land  w;^  held  by  a  feudal 
tenure,  he  forfeited  it. 

85.  Every  species  of  felony  operated  as  a  forr' 
feiture  of  the  feud ;  being  the  highest  breach  of  the 
vassal's  oath  of  fealty.  ' 

86.  It  has  been  stated  that  the  feudal  lord  was  The  Lord 
equally  bound  to  observe  the  terms  of  relation  on  his  "i^g^^^®*^*'^ 
part    For  if  he  neglected  to  protect  and  defend  his 
tenant;   or  did  any  thing  that  was  prejudicial  to 

him,  or  injurious  to  the  feudal  connexion;  he  for- 
feited his  seignory.    Thus  it  is  said  in  the  Liber 
Feudorum«— £^i  dojrmus  commisit  feUmamy  per  qtum  Lib.2.Tit.26*. 
vassaUus  amitteret  feudvm^  si  earn  comniserit  in  domi-  ^ 
mm^feudi  proprietatem  etiam  domimis  perdere  debeoL 

87.  The  feudal  lord  had  not  only  a  right  to  the  Feudal 
service  of  his  vassals  in  war ;  but  had  also  the  privi-  Jw"s^^«^<>*^ 
1^  of  determining  their  disputes  in  time  of  peace. 

Thus  we  read  in  the  liber  Feudorum — Si  inter  dms  Lib.i.Tit.i8. 
vassallos  de  Jeodo  sit  controversion  domini  sit  cognition 
ttper  eum  contrwersia  termineturi  Si  vera  inter  danri- 
num  et  vassaUum  Us  oriatur,  per  pares  ewri(e  a  domino 
subfidelitate  debito  conjuratos  terminetur. 
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Montetq.  88.  The  oi%m  qf  the  feudal  jurisdiction  is  said 

Hctv^  V 1.  *^  ^  derived  from  the  following  circumstances :  By 
222—252.  the  laws  of  all  the  northern  nations  every  crime,  not 
cSTs/v?*.  ^^^^  excepting  murder,  was  punished  by  a  pecuniary 
67.  365.     *  fine,  which  was  caUed^/r^efum.     In  the  infancy  of  the 

northern  governments,  the  chief  occupation  of  a 
judge  consisted  in  ascertaining  and  levying- those 
fines ;  which  formed  a  considerable  part  of  the  public 
revenue.  When  extensive  tracts  of  land  were  granted 
as  feuds,  the  privilege  of  levying  those  fines  was 
always  included  in  the  grant ;  with  a  right  to  hold  a 
court  for  the  purpose  of  ascertaining  them;* from 
whence  followed  a  jurisdiction  over  the  vassals,  both 
in  civil  and  criminal  matters. 
Herv6,  V.  1 .  89-  To  all  the  nations  descended  from  the  Ger- 
2^^'  mans,  justice  was  originally  distributed  in  their  ge- 

neral assemblies :  nor  -  did.  -  the  king  or  chieftain 
pronounce  sentence  till  he  had  consulted  those  per- 
sons who  were  of  the  same  rank  with  the  accused ; 
without  whose  consent  no  judgement  could  be  given. 
Craig,  Lib. 2.  90*  In*  imitation  of  this  practice,  every  feudal 
Tit.  2.  ( 10.    lord  had  a  court,  in  which  he  distributed  justice  to 

his  vassals  ;  and  every  freeman .  who  held  ^  lands  of 
him  was  bound,  under  pain  of  forfeiting  his  feud,  to 
attend  his  cotut,  there  to  assist  his  lord  in  determin- 
ing all  disputes  arising  between  his  vassals.  And  as 
all  the  tenants  were  of  the  same  rank,  and  held  of 
the  same  lord,  •  they  were  called  pares  curiae. 

91-  In  *  the  Liber  Feudorum,  Lib.  2.  Tit.  .  it  is 
said — Si  inter  duos  vassallos  de  Jeodo  jsit  coniroversicij 
'  domini  sit  cognitio  ;  et  contrwersia  per  eum  terminetur. 
And  in  a  law  of  the  Emperor  Conrad  is  the  follow- 
ing regulation — Si  inter  capitaneos  controversia  sit, 
coram  regejimatur ;  si  inter  vahasoreSj  coram  pari- 
bus  curiae. 
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92*  This  practice  appears  to  have  been  esta- 
blished so  long  ago  as  in  the  reign  of  the  emperor 
Conrad  L  a.  d.  920,  of  whom  there  exists  the  follow- 
ing law — Statuimus  tit  nulius  miles  episcoporum^  abba*  Muratoriant, 
turn,  8fc.  vel  (mnium  qui  beneficimn  de  nostris  pubUcis  yt^: 
heneficttSt  aut  de  ecclesiarum  prasdUsy  8gc.  tenent^  4^. 
wm  certa  et  convicta  culpOy  suum  beneficium  perdat^ 
mi  secundum  consuetudinem  antecessarum  nostronm^ 
et  judicium  parium. 
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Section  1. 

IT  is  now  universally  admitted  that  the  feudal 
system,  with  its  fruits  and  services,  as  established 
in  Normandy,  was  first  introduced  into  England  by 
William  the  Conqueror,  in  those  possessions  which 
were  granted  by  him  to  his  followers ;  and  that 
about  the  twentieth  year  of  his  reign  the  feudal 
system  was  formally  and  generally  adopted.  . 

S.  In  consequence  of  this  event  it  became  a  fun- 
damental maxim^  or  rather  fiction  of  our  law,  that 
all  real  property  was  originally  granted  by  the  King, 
1  Inst.  65.  a.  and  held  mediately  or  immediately  of  the  crown,  in 

consideration  of  certain  services  to  be  rendered  by  the 
tenant.  The  thing  holden  was  therefore  called  a 
tenement ;  the  possessors  thereof  tenants,  the  manner 
of  their  possession  a  tenure.  And  Lord  Coke  says, 
"  In  the  law  of  England  we  have  not  properly 
aJlodium^  that  is,  any  subject's  land  that  is  not 
holden." 


Id.  1.^. 
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3.  Although  feuds  were  not  originally  hereditary 
in  those  countries  where  the  feudal  law  was  first  esta- 
bUshedy  yet  we  find  that  feuds  were,  from  the  begin* 
mngf  hereditary,  where  lands  held  by  an  allodial 
tenure  were  voluntarily  converted  into  feuds.  Thus 
Basnag^  inhis  Conunentary  on  the  Customs  of  Nor-  Tome  i.  ]5d. 
mandy,  say^,  that  when  Rollo  became  master  of  that  ^  '^' 
province,  he  granted  considerable  portions  of  it  to 

his  companions,  and  to  gentlemen  of  Britanny,  as 
hereditary  feuds  \  that  he,  also  recalled  a  number  of 
the  antient  inhabitants,  who  had  held  their  estates 
by  hereditary  right,  and  restored  them  to  their  pos- 
sessions in  as  full  and  ample  a  manner  as  they  had 
held  them  imder  the  kings  of  France. 

4.  When  William  I.  established  himself  in  Eng- 
land, he  certainly  granted  to  his  followers  the 
inheritance  of  all  the  estates  which  he  distributed 
to  them ;  for  some  of  those  estates  are  possessed 
by  their  descendants  at  this  day:  and  when  he 
persuaded  the  Anglo-Saxon  proprietors  to  hold  their 
lands  by  a  feudal  temu*e,  he  as  certainly  allowed 
them  to  retain  the  inheritance* 

5.  Sir  W.  Blackstone   observes  that  there  seem  Division  of 
to  have   subsisted  among  our  ancestors  four  prin-  J^^^^'  ^ 
cipal  species  of  lay  tenures,  to  which  all  others 

may  be  reduced ;  the  grand  criteria  of  which  were 
the  natures  of  the  several  services  or  renders  that 
were  due  to  the  lords  from  their  tenants.  Tlie 
services  in  respect  of  their  quality  were  either  free 
or  base;  in  respect  to  their  quantity,  and  time  of 
executing  them»  were  either  certain  or  uncertain. 
Free  services  were  such  as  were  not  unbecoming 
the  character  of  a  soldier  or  a  freeman  to  per- 
form; as  to  serve  under  the  lord  in  the  wars, 
to  pay  a  sum  of  money,  and  the  like.    Base  services 
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were  such  as  were  fit  only  for  peasants,  and  persons^ 
of  servile  rank;  as  to  plough  the  lord's  "land,  to 
make  his  hedges,  to  carry  out  his  dung,  or  other 
mean  employments.  The  certain  services,  whether 
free  or  base,  were  such  as  were  stinted  in  quantity, 
and  could  not  be  exceeded  on  any  pretence;  as 
to  pay  a  stated  annual  rent,  or' to  plough  such  a 
field  for  three  days.  The  iihcertain  depended 'on 
unknown  contingencies ;  as  to  do  military  service 
in  person,  or  pay  an  assessment  in  lieu  of  it,  when 
calleijl  upon,  which  are  free  services,  or  to  do  what- 
ever '  the  lord  should  command ;  which  is  a  base 
or  villein  service.  ' 

6.  From  the  various  combinations  of  these 
services  arose  the  four  kinds  of  lay  tenure  which 
subsisted  in  England  till  the  middle  of  the  seven- 
teenth century ;  and  three  .  of  which  subsist  to 
this  day.  First,  where  the  service  was  free  but 
uncertain,  as  military  service  ;  that  tenure  was  call- 
ed chivalry,  servitium  wiUtare^  or  knight  service. 
Secondly,  where  the  service  was  not  only  free,  but 
also  certain ;  as  by  fealty  only,  by  rent  and  fealty, 
&c.  That  tenure  was  called  Ubenm  socaghem^  or 
free  socage.  These  were  the  only  free  holdings  or 
tenements ;  the  others  were  villeinous  or  servile';"  as 
thirdly,  where  the  service  was  base  in  its  nature, 
and  uncertain  as  to  time  and  quantity,  the  tenure 
was  purum  viUenagitmiy  absolute  or  pure  viUenage. 
Lastly,  where  the  service  was  base*  in'  its  nature, 
but  reduced  to  a  certainty.  This  was  stiD  villehage, 
but  distinguished  from  the  other  by  the  name  of 
privileged  villeniage,  viUenagium  privilegiatum  ;  or  it 
might  be  stiH  called  socage,  from  the  certainty  of 
its  services,  but  degraded  by  their  baseness  into  the 
inferior  title  of  villanum  socaghm^  villein  socage, 
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7*  Althpugli,  .in  the  first  instance,  all  the  lands  Tenure  in 
in  England  were  held  immediately  of  the  king,  yet  ^*P*^®- 
in  consequence  of  the  right  of  subinfeudation  which, 
prevailed   in  those  times,  the  king's  chief,  tenants 
granted  a  .considerable  part  .of  their  estates  to  in- 
ferior .persons,    to   hold    of  themselves;   by  which 
mesne  or  middle  tenures  were  created ;  from  whence  . 
arose  several  distinctions,  as  to  the  manner  in  which 
lands  were  held. 

8.  Estates  might  be  held  of  the  king,  or  of  a 
private  individual,  in ^ two  ways;  either  as  of  his 
person,  or  as  of  an  honor  or  manor  of  which  he 
was  seised ;  and  every  holding  of  ^  the  person  was, 

strictly  speaking,  a  tenure  in  capite ;  but  still  that  ex-  i  Inst.  108.  a. 
pression  was  always  confined  to  a  tenure  of  the  king,         ^^' 
in  right   of  his   crown   and  dignity;  or,  as  it  was 
formerly  expressed,  ut  de  corona^  or  ut  de  persona  ; 
for  wherever  the   holding  was  of  the  person   of  a  Fitz.N.B.3. 
subject,  it  was  called  a  tenure  in  gross. 

9.  Tenure   in  capite  was  in   general   so    insepa- 
rable from  a  holding    of  the  person  of  the  king, 
that  if  lands  were  granted   by  the   king,  without 
reserving  any  tenure,  or  absque  aliquo  inde  reddendo^  Lowe's  Case, 
or  the  like ;  there   the  lands,  by  operation  of  law,         ^' 
should  be  held  of  the  king  in  capite ;  because  that 

tenure  was  the  most  advantageous  to  the  crown. 

10.  Where  an  honor  or  barony,  originally  created 
by  the  king,  returned  to  the  crown,  by  forfeiture  or 
escheat,  the  persons  who  held  their  lands  of  such 
honor  or  barony  became  tenants  to  the  crown,  and 
were  said  to  hold  of  the  king,  ut  de  honore  de 
A.,  &c.  This  distinction  of  tenure  was  extremely 
important  to  those  who  held  of  such  honors  or 
baronies  j  for  by  an  article  of  the  magna  charta  of  2  Inst.  64, 
King  Henry  III.  cSL,  it  is  declared  that  persons 


30 


Fitz,  N. 
B.5.  8. 
Dyer,  44. 
1  Inst.  108.  a. 
St.  1  £dw.  6. 
C.4. 


Estwick's 

Case, 

12  Rep.  135. 


Case  of 
Tenures  in 
Ireland. 


Statute  of 
Quia  Emp- 
tores. 


2  Inst.  501. 


Tenures.   Ch.  ii.  §  10—14. 

holding  of  honors  escheated,  and  in  the  king's 
hands,  shall  pay  no  more  relief,  nor  p^ioffm  more 
services,  to  the  king,  than  they  should  io  the  baron, 
if  it  were  in  his  hands. 

11.  l¥here  lands  were  held  of  the  king,  as  of 
an  honor,  castle,  or  manor  eschteted  io  the  crown, 
the  tenure  was  therefore  not  m  eapite.  And  where 
lands  were  granted  by  the  king,  to  hold  of  him 
as  of  his  manor  of  A.,  this  was  not  a  tenure  m 
capite. 

IS.  Thus  where  lands  were  granted  by  King 
IHiilip  and  Queen  Mary;  tenendum  de  nobis  ut  de 
manerio  nostra  de  Greenwich  in  capite  /  it  was  re- 
solved that  the  lands  were  held  of  the  king,  as  of 
the  honor,  and  not  in  capite.  The  reason  was,  that 
tenure  of  the  king  in  capite  was  as  much  as  to 
say  tenure  in  gross,  or  of  the  person  of  the  king. 
And  though  it  appeared  from  dntient  records  that 
formerly  all  tenures  in  gross,  or  of  the  person  of 
a  subject,  were  called  tenures  m  caj^te^  yet,  of  late 
time,  didtnr  de  rege  sohtmmodo  terras  teneri  in 
capite. 

IS.  King  James  I.,  by  a  commission  under  the 
great  seal,  authorized  certain  commissioners  to  grant 
the  manor  of  Dale  to  A.  and  his  heirs#  The  com- 
missioners granted  the  lands  to  A.  and  his  heirs, 
to  hold  by  knight  sendee,  as  of  his  majesty's,  castle 
of  Dublin.  It  was  resolved  by  a  majority  of  the 
judges  in  Ireland  that  this  was  not  a  tenure  m 
capite. 

14.  In  the  case  of  private  individuals^,  any  per- 
son might  formerly,  by  a  grant  of  lands,  have 
created  a  tenure  of  his  person,  or  of  any  honor 
or  manor  whereof  he  was  seised.  If  no  tenure  was 
reserved,  the  feofiee  would  have  held  of  the  feofibr. 
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hy  the  same  services  by  ifdiich  he  held  over.     This 

doctrine,  having  been  found  to  be  attended  with 

several  inconveniences,  was  altered  in  the  reign  of 

Edward  I.  by  the  statute  Qida  emptores  terrarum^  iSEd.i.c.i. 

whidi  directs  that  upon  all  sales  or  feoffinents  of 

lands,  the  feoffee  ^all  hold  the  same,  not  of  his 

immediate  feoffi>r,  but  of  the  chief  lord  of  the  fee, 

of  whom  such  feoffor  himself  held  it.*     These  pro- 

\isions  not  extending  to  the  king's  own  tenants  in 

capite^  the  like  law  concerning   them  is  declared 

by  the  statutes  of  Prerogatwa  Regis,  and  34  Ed.  III.  ^'^  ^^•2-  ^•^• 

c.  15.,  by  which  last  all  subinfeudations  previous  to 

the   reign  of  Edward  I.  were    confirmed ;    but  all 

subsequent  to   that  period  were .  left  open  to  the  Vide  Tit.  32. 

king's  prerogative.' 

15.  Every  tenant  was  bound  to  do   homage   to  Homage, 
his  lord,  for  which  purpose  he  was  to  kneel  d6wn  Lit.  §  85. 

St  17  Eld  2 

before  him  and  say — "  I  become  your  man  from 
this  day  forward  of  life  and  limb,  and  of  earthly 
worship ;  and  unto  you  shall  be  true  and  faithful, 
and  bear  you  faith  for  the  tenements  that  I  claim 
to  hold  of  you;  saving  the  faith  that  I  owe  unto 
our  sovereign  lord  the  king."  And  the  lord,  being 
seated,  kissed  him. 

16.  Homage  must  have  been  done  in  person,  not 
by  attorney ;  the  performance  of  it,  where  it  was  due, 
materially  concerned  both  the  lord  and  the  tenant, 
in  point  of  interest  and  advantage.     To  the  lord  it 

was  of  consequence,  because,  till  he  had  received  i  Inst.  66.  h. 
homage  of  the  heir,  he  was  not  entitled  to  the  ward-  2  insr.  10. 
Aip  of  hia  person  or  estate.     To  the  tenant  the 


*  Hie  idea  of  this  la^ir  was  prcfeaUjr  taken  from  the  ordonnance 
•f  Philip  Angnsttti,  which  haa  been  loeationed  in  the  preceding 
chapter,  §61. 
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homage  was  equally  important ;  for '  antiently  every 
kind  of  homage,  when  received,  bound  the  lord  to 
acquittal  and  warranty ;  that  is,  to  keep  the  tenant 
free  from  distress,  entry,  or  other  molestation  for 
services  due  to  the  lord  paramount ;  and  to  defend 
his  title  to  the  land  against  all  strangers. 
Ffealty.  17.  Another  duty  to   which   every  person  who 

held  lands  was  subject,  was  fealty ;  which  is  thus  de- 
scribed by  Littleton,  §  91. — "And  when  a  freeholder 
doth  fealty,  he  shall  hold  his  right  hand  upon  a  book^ 
and  shall  say  thus:  '  Know. you  this,  my  lord,  that 
I  shall  be  faithful  and  tnie  unto  you,  and  faith  to 
you  shall  bear,  for  the  lands  which  I  claim  to  hold  of 
you ;  and  that  I  shall  lawfully  do  to  you  the  cus- 
toms and  services  which  I  ought  to  do,  at  the  time 
assigned ;  so  help  me  God  and  his  saints ;'  and  he 
shall  kiss  the  book." 
llDst.  68;a.  18.  Fealty  and  homage  were  perfectly  distinct 
55??.  **         from  each  other  ;  for  though  fealty  was  an  incident 

to  homage,  and  ought  always  to  have  accompanied 
it,  yet  fealty  might  be  by  itself;  being  something 
done  when  homage  would  have  been  improper.  So 
that  homage  was  inseparable  from  fealty  ;  but  fealty 
was  not  so  from  homage. 
Tenure  by  19*  The  first  and  most  honourable  kind  of  te- 

Se^cc  ^^^  ^^^  ^y  knight  service,  servitivm  militare.     To 

make  a  tenure  of  this  kind,  a  determinate  quantity  of 

land  was  necessary,  which  was  called  a  knight's  fee, 

1  Inst.  69-  a.  feodum  militare,  the  measure  of  which  is  by  some 

4^  v' i!'32i.   3-^tient  writers  estimated  at  800  acres  of  land,  and 

by  others  at  680.  Lord  Coke  was  of  opinion  that  a 
knight's  fee  was  to  be  esteemed  according  to  the 
quality,  and  not  the  quantity  of  the  land ;  and  that 
£90  a  year  was  the  qualification  of  a  knight; 
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flO.  Every  person  holding  by  knight  service,  besides 
homage  and  fealty,  was  obliged  to  attend  his  lord  to 
the  vars,  if  called  upon,  on  horseback,  armed  as  a 
ks^ht,  for  forty  days,  in  every  year,  at  his  own 
expence.  This  attendance  was  his  redditus  or  return 
for  the  land  he  held.  If  he  had  only  half  a  knight's 
f^  h^  W£^  bound  tp  attend  for  twenty  days,  and  so 
in  proportion, 

21.  The  personal  attendance  in  knight  service 
growing  troublesome  and  inconvenient,  the  tenants 
found  means  of  compounding  for  it ;  first  by  sending 
others  in  their  stead,  afterwards  by  making  a  pecu- 
niary satisfaction  to  their  lords  in  lieu  of  it.  At 
bat  this  pecuniary  satisfaction  was  levied  by  assess? 
ment,  at  so  much  for  eveiy  knight's  fee  $  ^om  whence 
\i  /acquired  the  name  of  scutaghan  or  servifiton  scuti ; 
icutum  being  then  a  well-known  name  for  money^ 
In  our  Norman  French  it  was  known  by  the  napie  of 
escuage. 

52.  As  escuage  differed  from  knight  service  in 
nothing  but  as  a  compensation  differs  from  actual 
service,  it  is  freqiiently  confounded  with  knight 
s^ce.  Thus  Littleton  n^ust  be  understood  when 
he  says  that  tenant  by  homage,  fealty,  and  escuage^ 
was  tenant  by  knight  service. 

53.  The  tenure  by  knight  service  being  the  most  Incident^ 
honourable,  was  also  the  most  fayourajble  to  ^e  lord, 

for  it  drew  after  it  these  five  fruits  or  consequjences^ 
as  inseparably  incident  to  it ;  namely,  aids,  relief, 
primer  seisin,  wardship,  and  marriage. 

24.  With  respect  to  aids,  they  were  the  same  as  Aids, 
those  established  on  the  continent,  namely,  to  make 
the  lord's  eldest  son  a  knight ;  to  marry  the  lord's 
eldest  daughter;  and  to  ransom  the  lord's  person^ 
^beii  taken  pi3|K>ner. 
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^.  These  aids  were  introduced  into  England  from 
Normandy,  where  they  appear  to  have  been  established 
before  the  conquest,  and  are  thus  described  in  the 
Grand  Coustumier,  c.  35. — Tria  autem  sunt  capitaUa 
atunlia  Normanice.  Primum  videlicet  ad  primogeni^ 
iium  JiUum  domini  sui  in  ordinem  miUtice  prommendum. 
Secundum  videlicet  ad  primogemtam  fiUam  domini 
maritandam.  Tertium  videlicet  ad  carpus  domini  sui 
de  prisona  redtmendumj  cum  captus  Juerit. 

26*  Aids  of  this  kind  were  originally  uncertain; 
besides  which  the  tyranny  of  the  feudal  lords  induced 
them  to  demand  other  aids,  such  as  to  pay  their 
debts,  and  to  enable  them  to  pay  their  reliefs  to  their 
superior  lords.  To  prevent  this,  it  was  provided  by 
Khig  John's  Magna  Charta,  c.  12.  that  no  aid  should 
be  taken  by  the  king  without  consent  of  parliam^it ; 
nor  in  any  case  by  inferior  lords,  excq[)t  the  three 
above  mentioned. 
3 Ed.  I.e.  36.  27*  By  the  statute  of  Westm.  1.  the  aids  of  inferior 
?<??*'  ^9fl'    lords  were  fixed  at  twenty  shillings  for  every  knight's 

fee,  for  making  the  lord's  eldest  son  a  knight,  or 
marrying  his  eldest  daughter.  The  same  was  done 
with  regard  to  the  king's  tenants  in  capite,  by  the 
statute  25  Edw*  III.  c.  11.  As  to  the  aid  for  ransom  of 
the  lord's  person,  not  being  capable  of  any  certainty, 
it  was  never  ascertained. 
R^efs.  28-   Upon  the  death  of  every  tenant,  the  loud 

claimed  a  sum  of  money  from  his  heir,  as  a  fine  for 
taking  up  the  estate,  that  lapsed  by  the  death  of  the 
ancestor.     This  was  called  a  relief* 

29.  The  doctrine  of  reliefs  was  also  adopted  from 

the  laws  of  Normandy,  where  they  were  reduced  to 

a  certainty  at  the  time  when  the  customs  of  that 

4araad  Coust.  Province  were  collected ;  the  relief  of  a  ^  d^haiAePt 

<^-  34.  l)eiiig  iifleen  livres,  and  that  of  a  barotty  a  hundrad. 
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30.  It  is  said  that  reliefs  were  originally  uncertain  Wrigbt,  98. 
in  England,  for  in  the  laws  of  King  Henry  I.  a  decla- 
ration is  made  that  the  king  would  be  satisfied  with 

a  fidr  and  just  relief.     When  Glanville  wrote,  the  Lib.  9.  c,  4, 
relief  for  a  knight's  ifee  was  fixed  at  a  hundred     '^'  ^ 
shillings,  which  was  supposed  to  be  a  fourth  part 
of  the  annual  value  of  the  land.    But  the  reliefs  of 
barons  and  earls  fees  were  uncertain.  Vide  Tit.  26. 

31.  Where  the  king's  tenant  died  seised,  the  crown  Primer 
was  entitled  to  receive  of  the  heir,  if  he  were  of  full  ®'"°' 
age,  an  additional  sum  of  money,  called  primer  seisin. 

32.  It  does  not  appear  when  this  right  was  first 
established^       But   in    the    statute    of  Marlbridge  2  Inst.  134, 
52  Hen.  III.  c.  16.  it  is  thus  mentionedr— i)e  Jueredibus 

autem  qui  de  domino  rege  tenent  in  .cdpitej  sic  obser*  . 

vandum  est ;  quod  dominus  primarn  inde  habeat  seisinamf 

sicut  prius  inde  habere  consuevit.    The  king's  right  to 

primer  seisin  is  also  declared  in  the  statute  de  prero^ 

gaJ&ocL  regis.     It  was  settled  that  the  king  should  I7£d.2.c.3. 

receive  one  whole  year's  profit  of  the  lands  on  this 

account  ' 

33.  Primer  seisin  was  only  incident  to  the  king's 
tenants  m  capite^  not  to  those  who  held  of  inferior  ^ 

or  mesne  lords.  **  It  seems,"  says  Sir  W.  Blackstone,  2  Comm.  66f 
'<  to  have  been  little  more  than  an  additional  relief, 
founded  on  this  principle,  that  by  the  antient  law  of 
fends,  immediately  upon  the  death  of  a  vassal,  the 
lord  was  entitled  to  enter,  and  take  seisin  or  posses^ 
Bion  of  the  land,  by  way  of  protection  against  intruders, 
till  the  heir  appeared  to  claim  it,  and  receive  inves- 
titure ;  during  which  interval  the  lord  was  entitled  to 
the  profits." 

34.  These  payments  were  only  due  where  the  heir  Wardship, 
was  of  fiili  age ;  if  the  h6ir  was  under  the  age  s>f 

21  being  a  male,  or  14  being  a  f^ale,  the  lord  wts  . 
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entitled  to  wardship,  which  consisted  in  having  the 
custody  of  the  body  and  lands  of  the  heir,  without 
being  accountable  for  the  profits ;  till  the  male  heir 
attained  21,  and  the  female  16. 
Oi«ndCou8t.      85.  The  doctrine  of  wardships  was  taken  from 

e  33 

the  customs  of  Normandy,  in  which  it  was  called 

Garde  Noble :  it  is  however  observable  that  this  right 

was  peculiar  to  that  province ;  and  did  not  prevail 

Batnage,       in  any  other  part  of  France ;  or  in  any  other  country 

•  !•*«€.       where  the  feudal  law  was  established. 

36.  Of  the  various  hardships  which  arose  from  the 

adoption  of  the  feudal  law,  wardship  was  the  greatest^ 

and  the  most  complained  of ;  for  the  object  of  some 

of  the  first  chapters  of  Magna  Charta  was  to  regulate 

-the  conduct  of  the  lords  in   this  respect  i   and  to 

restrain  them  from  wasting  or  destroying  the  estates 

of  their  wards. 

Karriage.  37*  By  the  customs  of  Normandy,  female  wards 

p.  33.         '  ^^^  directed  to  be  married  with  the  advice  and 

consent  of  the  lord,  and  of  their  relations.  In  imita- 
tion of  this  practice,  it  appears  to  have  been  established 
in  England  that  the  consent  of  the  lord  was  necessary 
to  the  marriage  of  his  female  wards ;  for  which  the 
lords  usually  required  a  sum  of  money.  In  the  char- 
ter of  King  Henry  I.  he  engages  to  take  nothing 
for  his  x^onsent  This  being  disregarded,  it  was 
provided  by  the  first  draught  of  the  Magna  Charta 
of  King  John  that  heirs  should  be  married  without 
disparagement,  by  the  advice  of  their  relations ;  in 
the  charter  of  Hen.  III.  the  clause  is  merely,  that 
>iieirs  shall  be  married  without  disparagement. 

38.  Soon  after,  the  king  and  the  great  lords 
established  a  right  to  consent  to  the  marriage,  not 
only  of  their  female,  but  of  their  male  wards.  As 
nothing  hut   disparagement  was  r^straijxcd^    they 
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thought  liiemselves  at  liberty  to  make  all  other  ad- 
vantages they  could.    Afterwards  this  right  of  selling 
the  ward  in  marriage,  or  else  receiving  the  price  or 
value  of  it,  was  expressly  declared  by  the  statute  of  20  Hen.  3. 
Merton. 

39.  All  lands  held  by  a  feudal  tenure  were  origi-  Fines  for 
nully  unalienable  without  the  licence  of  the  lord ;  '^'®"*^®°* 
from  whence  arose  fines  for  alienation,  of  which  an 

account  will  be  given  hereafter.  Tit.  32.  c  1.  < 

40.  Where  the  tenant  died  without  heirs,  by  which  Escheat, 
there  was  no  person  to  perform  the   services,  the 

land  returned  to  the  lord  as  an  escheat.  Ht.  30. 

41.  There  was  a  species  of  tenure  called  grand  Tenure  by 
serjeanty,  which  was  considered  as  superior  to  knight  Seijeantyi 
service ;  whereby  the  tenant  was  bound,  instead  of  ^®Jf » ^^'  ^* 
serving  the  king  generally  in  his  wars,  to  do  him  some 

special  honorary  service  in  person. 

42.  Thus  where  the  king  gave  lands  to  a  man,  to  ll«8t.i06.a. 
hold  of  him,  to  be  marshal  of  his  host,  or  marshal  Dyer,  285.^.. 
of  England,  or  high  steward  of  England,  or  the  like ; 

these  were  grand  serjeanties.  So  if  lands  were  given 
to  a  man  to  hold  by  the  service  of  carrying  the  king's 
sword  at  his  coronation,  or  being  his  carver  or 
butler,  these  were  called  offices  of  honour,  held  by 
grand  seijeanty. 

43.  Lord  Coke  says,  this  tenure  has  seven  special  l  Inst.  105.  &r 
properties.      1.  To   be   holden  of  the   king  only. 

2.  The  service  to  be  done,  when  the  tenant  was 
aUe,  in  proper  person.  3.  The  service  was  certain  > 
and  particular.  4.  The  relief  due  *  in  respect  of  this^ 
tenure  was  different  from  that  due  for  knight  service^ 
5.  Hie  service  was  in  general  to  be  done  within  the 
reahn.  6.  It  was  not  subject  to  aid  for  making  the 
ddest  son  a  knight,  or  for  marrying  the  eldest 
daughter.    7*  It  paid  no  escuage. 

DS 
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44.  The  oppressions  arising  from  military  tenures^, 
having  been  discontinued  during  the  civil  wars  in 
the  reign  of  King  Charles  I.  and  in  the  time  of 
the  Commonwealth,  were  entirely  removed  at  the 
Restoration  by  the  statute  12  Cha.  II.  c.  24.,  which 
enacted  that  the  court  of  wards  and  liveries,  and 
all  wardships,  liveries,  primer  seisins,  and  ouster- 
lemains,  values  and  forfeitures  of  marriages,  by  rea- 
son of  any  tenure  of  the  king,  or  others,  be  totally 
taken  away ;  that  all  fines  for  alienations,  tenures  by 
homage,  knight  service,  and  escuage,  and  also  aids 
for  marrying  the  daughter,  or  knighting  the  son,  and 
all  tenures  of  the  king  in  capites  be  likewise  taken 
away  :  that  all  sorts  of  tenures  held  of  the  king,'  or 
others,  be  turned  into  free  and  common  socage,  save 
only  tenures  in  frankalmoign,  copyholds,  and  the 
honorary  services  of  grand  serjeanty ;  and  that  all 
tenures  which  should  be  created  by  the  king,  his 
heirs  or  successors,  in  future,  should  be  in  free  and 
common  socage. 
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Section  1. 

Fr  consequence  of  the  statute  12  Cha.  IL  c.  S4.  Tenare  ii^ 
all  free  tenures,  except  frankalmoign,  are  now  S<>cage. 
reduced  to  that  of  common  socage :  of  which  it  will 
therefore  be  necessary  to  give  a  full  account 

2.  "Tenure  in  socage  (says  Littleton)  is  where  %U7. 
the  tenant  holdeth  of  his  lord  the  tenancy  by  cer- 
tain servipe,  i^r  all  manner  of  services ;  so  that  the 
service  be  not  knight  service.  As  where  a  man 
holdeth  his  land  of  his  lord  by  fealty,  and  certain 
rent,  for  all  manner  of  services ;  or  else  where  a 
man  holdeth  his  land  by  homage,  fealty,  and  certain 
jent,  for  all  manner  of  services ;  or  where  a  man 
holdeth  his  land  by.  homage  and  fealty,  for  all  man- 
ner of  services/' 

"  Also  a  man  may  hold  of  his  lord  by  fealty  only,  Id.  §  ll8r 
and  such  tenure  is  tenure  in  socage ;  for  every  tenure 
which  is  not  tenure  in  chivalry,  is  tenure  in  socage*'* 

D  4 
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Id.  i  1 19.  3.  Littleton  derives  the  word  socage  from  soca^  i 
plough,  the  services  antiently  reserved  on  this  tenured 
being  those  of  husbandry.  Somner  deduces  it  fronl 
the  Saxon  word  soci  importing  liberty  or  privilege^ 
which,  being  joined  to  a  usual  termination,  is  called 
socagitan  or  socage,  signifying  a  free  and  privileged 
ten.  142.  tenure.  Sir  Martin  Wright  admits  Somn^r's  etymo- 
logy to  be '  countenanced  by  Britton,  but  professes 
himself  inclined  to  prefer  Littleton's :  1.  Because 
our  division  of  tenures  into  knight  service  and 
socage,  considering  socage  as  a  tenure  per  servitmm 
soccB,  directly  answers  to  the  Norman  division  of 
tenures  into  Jiefi  d^havbert  and  Ji^s  de  roturier ; 
that  is,  the  gentleman's  and  the  husbandman's  fee. 
S.  Because,  in  this  sense,  the  tenure  in  socage  is, 
like  that  by  knight  service,  simply  denominated  from 
the  name  or  nature  of  the  service  antiently  reserved 
upon  it. 

4.  As  the  grand  criterion  and  distinguishing  mark 
bf  socage  tenure  is  the  having  its  renders  and  ser- 
vices ascertained,  it  will  include  under  it  all  other 
modes  of  holding  free  lands  by  certain  and  invariable 
rents  and  duties  ;  and,  in  particular,  petit  seijeanty, 
butgage,  antieiit  demesne,  and  gavelkind, 
fey  Petit  5-  Littleton  says,  petit  seijeanty  is  where  a  ma& 

I^Ih"*^'      ^*'^'*^  ^'  ^"^  *'*'  ^^  *"°S'  t*  y^eld  to  hiip  yearly  a 
bow,  a  sword,  a  dagger,  a  knife,  a  pair  of  gloves  of 
maili  a  pair  of  gilt  spurs,  an  arrow,  or  divers  arrows, 
or  to  yield  such  other  small  things  belonging  to  war. 
1 1  Ml  fl.  It  is  also  said,  by  the  same  writer,  that  such 

/ice  is  but  socage  in  effect ;  because  the  tenant, 
bis  tenure,  ought  not  to  go,  nor  do  any  thing,  iA 
proper  person,  touching  war ;  but  to  gender  and 
yearly  certain  things  to  the  king,  as  a  iban  Qugbt 
»ay  retot. 
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^i  Thid  tenure  can  only  be  of  the  king,  the  dignity  Id.  161. 
of  whose  person  gives  it  the  name  of  petit  seijeanty. 
For  where  knds  are  held  of  a  subject  by  services  of 
this  kinfl,  the  tenure  is  nothing  more  than  plain 
socage. 

8.  '^  Tenure  in  burgage  (says  Littleton)  is  where  In  Burgage, 
an  antient  burrough  is,  of  which  the  king  is  lord ;  ^ 

and  they  that  have  tenements  within  the  burrough 
hold  of  the  king  their  tenements,  that  every  tenant 
for  his  tenement  ought  to  pay  the  king  a  certain 
rent,  &c.,  and  such  tenure  is  but  tenure  in  socage.'' 

9.  <<  It  is  the  same  where  any  subject  id  loM  of  id.  163. 
such  burrough,  and  the  tenants  hold  of  him,  to  pay, 

each  of  them,,  an  annual  rent." 

10.  The  qualities  of  this  tenure  vary  according  to  id.  165, 6,7. 
the  particular  customs  of  every  burrough,  without 
prejudice  to  the  feudal  nature  of  it,  in  conformity  to 

the  maxim,  consuetudd  loci  est  ohservanda. 

11.  All  those  estates  which  are  called  in  Domes-  In  Antient 
day  terras  regis  were  manors  belonging  to  the  crown,  4  ing^'^c '  59 
being  part  of  its  antiquum  domrucum^  or    antient 
demesne ;  a  great  portion  of  the  lands  comprised 

within  those  manors  was  in  the  hands  of  tenants, 
who  held  the  same  of  the  crown  by  a  peculiar  species 
of  socage  tenure,  that  has  long  been  known  by  the 
appellation  of  antient  demesne. 

This  tenure  can  only  subsist  in  manors  of  antient 
demesne.    And  where  a  question  now  arises  whether  Dyer,  250.  b. 
a  manor  is  of  antient  demesne,  or  not,  it  can  only  2  Burr.  1046. 
be  determined  by  a  reference  to  Domesday. 

12.  The  tenants  in  antient  demesne,  that  is,  the  4  inst.  269. 
persons  who  held  lands,  parcel  of  these  manors,  in 

socage,  did  the  service  of  cultivating  the  demesnes, 
or  supplying  provisions,  for  the  sustenance  of  the 
king's  household  .----Mrvices  of  the  utmost  necessity 
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in  those  times,  when  our  kings  lived  on  the  proddce 
of  their  own  lands. 
Idem.  13.   To  the  end  that  these  tenants  might  the 

better  apply  themselves  to  their  labours,  for  the 
profit  of  the  king,  they  had  six  privileges.  1.  They 
could  not  be  impleaded  for  their  lands,  &c.  out  of 
the  manor.  S.  They  could  not  be  impannelled  to 
j^pear  at  Westminster,  or  elsewhere,  upon  any 
inquest  or  trial.  3.  They  were  free  and  quiet  from 
all  manner  of  toUs,  in  fairs  and  markets,  for  all  things 
concerning  husbandry  and  sustenance.  4«  And  alsa 
of  taxes  and  talliages  by  parliament,  unless  specially 
named.  5.  And  also  of  contribution  to  the  expences 
of  the  knights  of  parliament.  6.  If  severally  di^ 
trained  for  other  services,  they  might  all  join  in  a 
writ  of  MomtrcBoerunt. 
4  Inst.  270.  14.  These  privileges  only  extended  to  the.  tenants 
Ite.N.B.l3.  jjj  socage  of  manors  of  antient  demesne;  not  to 
.  those  who  held  other  parts  of  such  manors  by  knight 
service ;  for  the  service  of  the  plough  and  husbandry 
was  the  cause  of  them.  Although  in  course  of  time 
most  of  these  manors  were  granted  by  the  crown  to 
subjects,  yet  the  socage  tenants  preserved  their  an- 
tient privileges,  and  continued  to  be  tenants  in 
antient  demesne,  though  the  services  were  com- 
muted for  money  rents. 
I  Salk.  56.         I^«  ^^^  tenure  in  antient  demesne  is  confined  to 

lands  held  in  socage,  of  those  manors  which  were  for- 
merly in  the  possession  of  the  crown,  by  the  service 
of  cultivating  the  demesnes  of  such  manors,  or  by  a 
render  of  provisions.  The  manor  itself,  and  such  other 
parts  of  it  as  were  held  by  knight  service,  were  not 
Bro.  Ab.  considered  as  antient  demesne,  but  as  firank  fee.  It 
^  Qt.  oem*     -g  therefore  inaccurate  to  say  that  a  manor  is  held  in 

antient  demesne}  the  propa  expression  being,  a 
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inanor  of  antient  demesne,  in  which  the  socage  lands  Fitz.N.B.ii. 
are  held  by  that  tenure. 

16.  Where  a  manor  of  this  kind  is  in  the  hands 
of  a  subject,  it  is  in   tiie  power  of  the  lord  and 
tenant  to  destroy  the  tenure.     Thus  if  the  tenant  is 
impleaded  in  any  of  the  courts  of  Westminster,  and  2  Leon.i92» 
the  lord  is  a  party  to  the.  suit,  the  lands  become 

finank  fee ;  because  the  privilege  of  antient  demesne 
being  established  for  the  benefit  of  both  the  lord  and 
tenant,  they  may,  by  their  joint  act,  destroy  it. 

17.  If  the  lord  enfeofis  another  of  the  tenancy,  this  l  Roll.  Ab» 
makes  the  land  frank  fee ;  because  the  services  are  4^*  290, 
extinguished.    So  if  the  lord  releases  to  the  tenant 

aU  his  right  in  the  lands ;  or  if  he  confirms  to  him^ 
to  hold  by  certain  services  at  the  common  law* 

18.  Whenever  the  manor,  of  wliich  the  lands  are  4  last.  270. 
held  in  antient  demesne,  is  destroyed,  that  tenure         °*      * 
is  also  destroyed.    For  ihete  being  no  court  left, 

the  tenants  must  sue  and  be  sued  in  the  courts  at 
Westminster. 

19.  The  tenure  in  gavelkind,  by  which  a  great  deal  In  Gavelkind* 
of  the  land  in^  Kent  is  still  held,  is  a  species  of  socage  ; 

the  name  being  derived  from  the  Saxon  word  gavel,  Robinson's 
which  signifies  rent,  or  a  customary  performance  of  /'  '  ' 
husbandry  works ;  from  which  the  land  subject  to 
this  kind  of  service  was  called  gavelkind.  Mr.  Robin* 
son  concludes,  from  the  etymology  of  this  word,  that 
gavelkind  denotes  the  tenure  of  the  land  only,  and 
that  the  partibility  and  other  customary  qualities  of 
the  lands  thus  held  are  extrinsic  and  acddentaL 

20.  All  these  tenures  are  evidently  feudal,  and  IncWcj^u  to 

,       ,     .  1     these  Te- 

derived  from  the  same  origin  as  tenure  by  knight  nures. 
service ;  for  in  both  cases  the  lands  are  held  of  a 
superior  lord,  either  the  king,  or  some  private  person* 
This*  feudal  dominiunh  or  seignory  as  it  is  called,  when 
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ante,  c.  2.$^.  Vested  in  the  king^  may,  a8  in  the  case  of  knight  sl^f^ 

vice,  be  either  of  his  person,  or  as  of  some  man^ip 
which  formerly  devolved  to  the  crown  by  forfeiture 
6t  escheat;  when  vested  in  a  private  person,  may 
dthfer  be  in  right  of  a  manor,  of  which  he  is  lord,  or 
of  his  person,  in  which  latter  case  it  is  called  a  seignory 

Fiu.  N.B.3.  in  gross.  *    But  tenure  of  the  person  of  a  subject  vA 

now  scarcely  known ;  and  where  it  no  longer  appears 
of  whom  lands  are  mediately  hdden  in  socage,  they 

Booth,  Real    ghall  be  presumed  to  be  held  immediately  of  the  king, 

as  the  great  and  chief  lord, 

21.  All  lands  held  by  any  kind  of  socage  tenure 
are  subject  to  a  feudal  return,  render,  rent,  or  ser^ 
vice,  of  some  sort  or  other,  to  the  lord  of  whom  they 
are  held ;  arising  from  a  supposition  of  an  original 
grant,  from  the  ancestor  ofthelord^  to  that  of  the 
tenant.  In  the  military  tenure,  or  more  proper  feud, 
this  was  from  its  nature  uncertain.  In  socage,  which 
was  a  feud  of  the  improper  kind,  it  was  certain,  fixed, 

ante,  (  1.      and  determinate ;  and  so  continues  to  this  day. 

22.  Tenants  in  socage  are  still  universally  subject^ 
Lit.  (131.2.  over  and  above  all  other  renders,  to  the  oath  of 
n.  5.'    *  *  fealty,  or  mutual  bond  of  obligation  between  the  lord 

and  tenant ;  which  usually  draws  after  it  suit  to  the 
lord's  court ;  and  as  aU  freehold  lands  are  now  held 
in  socage,  ^diere  no  other  service  is  reserved,  fealty 
is  due  of  course. 

23*  The  tenure  in  socage  was  subject  of  common 
right  to  aids  for  knighting  the  lord's  eldest  son,  and 
marrying  his  eldest  daughter,  which  were  fixed  by 
the  statute  of  Westm.  1.  &t  twenty  shillings  for  every 
twenty  pounds  a  year  so  held. 


*  A  seignory  in  gross  may  be  tetingttished  by  a  rdeaso* 
§  454.  and  may  be  extended  on  a  statute.  1  Inst.  289.  h. 
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S4.  Tenants  in  socage  were  always  subject  to  relief; 
"which  however  was  certain,  consisting  of  one  year's 
rent.  The  statute  28  £dw.  L  c.  1.  declares  that  a 
free  sokeman  shall  give  no  rdief,  but  shall  double  his 
rent,  after  the  death  of  his  ancestor,  according  to 
that  which  he  had  used  to  pay  his  lord ;  and  shaU  not 
be  grieved  above  measure. 

25.  Primer  seisin  was  incident  to  the  king's  socage 
tenants  in  captte^  as  well  as  to  those  who  held  by 

'  knight  service. 

26.  Wardship  is  also  incident  to  tenure  in  socage ; 
but  quite  difierent  from  that  which  i;tras  incident  to 
knight  service.  For  where  lands  in  socage  descend 
to  an  infant  under  the  age  of  fourteen,  his  nearest 
relation,  to  whom  the  inheritance  cannot  descend, 
sfaaU  be  his  guardian ;  but  responsible  to  him  for  the 
profits.  Marriage^  or  the  valor  maritagiij  was  not,  in 
socage  tenure,  any  perquisite  or  advantage  to  the 
guardian. 

27*  lines  for  alienation  were  also  due  for  estates 
in  socage :  lands  held  by  this  tenure  always  were,  and 
etill  continue  to  be,  subject  to  forfeiture  for  treason 
and  felony ;  and  also  to  escheat ;  except  gavelkind 
lands,  which  are  not  subject  to  escheat  for  felony ; 
though  they  are  to  escheat  for  want  of  heirs. 

28.  The  changes  made  by  the  statl  12  Cha.  11.  ^^  •" 
C.24.  in  the  tenure  in  socage   are  chiefly  these:  stS/ 
1.  It  takes  away  the  aids  for  marrying  the  lord's  eldest  ^^^|' . 
daughter,  and  knighting  his  eldest  son.    2.  It  relieves  n.  3.  ' 
socage  m  capite  from  the  burthen  of  the  king's  primer 
jseisin ;  and  of  fines  to  the  king  for  alienation.    5.  It 
extends  the  father's  power  of  appointing  guardians 
'by  deed  or  will,  which  by  the  4  &  5  Phil.  &  Maiy, 
was  restjipted  to  females ;  to  children  of  botii  sexes. 
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.  9Q.  In  all  other  respects,  th6  tenure  in  socage  re« 

mains  as  it  was  before ;  for  by  the  5th  section  of  that 

statute  it  is  provided  that  it  shall  not  take  away  any 

rents  certain,  heriots  or  suits  of  court,  belonging  or 

incident  to  any  former  tenure,  or  other  services  inct* 

dent  or  belonging  to  tenure  in  socage,  or  the  fealty 

and  distresses  incident  thereunto ;  and  that  such  relief* 

shall  be  paid  in  respect  to  such  rents,  as  was  paid  oq 

the  death  of  a  tenant  in  socage. 

1  iDiL  85. 0,       30.  Mr.  Hargrave  has  observed,  that  reliefs  for 

^  *  lands,  of  which  the  tenure  is  converted  into  conunon 

socage,  are  saved  in  some  instances  by  this  statute. 

For  the  clause  which  preserves  rents  certain,  provides 

I  that  such  relief  shall  be  paid  in  respect  of  such  rents, 

as  was  paid  on  the  death  of  a  tenant  in  socage,  from 

which  it  seemed  that  there  could  be  no  relief  out 

of  lands  which  the  statute  changed  into  socage, 

unless  where  a  quit-rent  was  also  payable.    And  the 

reason  of  thus  expressing  the  act  would  appear,  by 

c(msidering  that  a  year's  rent  was  the  relief  for  lands 

h<dden  by  common  socage ;  consequently  was  never 

due  out  of  lands  which  were  not  subject  to  a  rent, 

unless  by  special  custom  or  reservation. 

1  Inst.  91.  The  tenure  by  petit  serjeanty  is  not  named  in 

108.  b.  ^^  3^^  iQ  Qi^^^  jj^  l)^^  3^  i^  i^g^  ^j^  operation  on 

it ;  for  it  being  necessarily  a  tenure  m  capites  though 
in  efiect  only  so  in  socage,  livery  and  primer  seisin 
were  of  course  incident  to  it,  on  a  descent ;  and  these 
are  expressly  taken  away  from  every  species  qf 
tenure  in  capite.  But  in  other  respects  petit  seijeanty 
is  the  same  as  it  was  before.  It  continues  in  deno- 
nunation,  and  still  is,  a  dignified  branch  of  the  tenure 
in  socage,  from  which  it  only  differs  in  name,  on 
account  of  its  reference  to  warn 
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92*  As  most  of  those  persons  of  whom  lands  ara  Origin  and 
DOW  held  in  socage,  claim  their  feudal  dominium  or  ^^^'^^f 
aeignory  in  the  character  of  lords  of  manors ;  and  as 
all  customary  estates  are  held  of  particular  manors,  it 
will  be  necessary  to  inquire  into  the  origin  and  nature 
of  manors,  and  the  rights  of  those  by  whom  they  are 
possessed. 

38.  Perkins,  who  wrote  in  the  year  1532,  gives  the 
fallowing  account  of  the  origin  of  manors : 

««  And  it  is  to  know  that  the  beginning  of  a  manor  perk.  §  670. 
was,  when  the  king  gave  a  thousand  acres  of  land, 
or  a  greater  or  lesser  part,  imto  one  of  his  subjects 
and  his  heirs,*  to  hold  of  him  and  his  heirs,  which 
tenure  is  knight  servit^e  at  the  least,  and  the  donee 
did  perhaps  build  a  mansion-house  upon  parcel  ef  the 
same  land ;  and  of  twenty  a;cres,  parcel  of  that  which 
lemained,  or  of  a  greater  or  lesser  parcel,  before  tlie 
statute  of  Quia  Emptores^  &c.  did  enfeoff  a  strange^, 
to  hold  of  him  and  his  heirs  as  of  the  same  mansion- 
house,  to  plow  ten  acres  of  arable  land,  parcel  of -that 
which  remained  in  his  possession ;  and  did  enfeoff 
another  cf  another  parcel,  &c.  to  carry  his  dung  into 
the  land,  &c.  and  did  enfeoff  another  of  another 
parcel  thereof,  &c.  to  go  with  him  to  war  against  the 
Scots,  &c.  and  so  by  continuance  of  time  he  made  a 
manor  *." 

34.  It  appears  from  this  passage  that  the  two  ma^ 
teri^  causes  of  a  manor  are  demesnes  and  services. 
The  demesnes  comprise  all  that  part  of  the  land  re- 


*  It  was  holden  by  Meade  and  Windham»  Justices  Of  the  Common 
FleaSf  in  22  Bliz.  that  a  parsonage  may  be  a.  manor.  As  if,  before 
the  statute  of  <2tfta  Emptores  Terrarumf  the  parson,  with  the  patron 
And  ordinary,  grant  parcel  of  the  glebe  to  divers  persons,  to  hof4 
of  the  parson  by  divers  services ;  the  same  makes  the  parsonage  a 
«umor. ' .  Godb.  &.«3.  . 
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tamed  by  the  lord  for  hi^  own  use ;  and  from  which 
the  other  parts  of  the  land  were  dismembered.'  The 
freehold  of  these  is  vested  in  the  lord ;  and  they  were 
formerly  cultivated  by  his  villeins,  for  the  mainte- 
nance of  his  family.  The  services  were  the  returns 
due  from  the  persons  to  whom  the  lord  had  granted 
the  freehold  of  the  rest  of  the  lands,  td  hold  of  him 
as  of  his  manor.  These  consisted  of  military  and 
.  other  services,  rents,  fealty,  and  suit  of  court :  Uh 
gether  with  the  usual  profits  arising  from  reliefs,  fines 
for  sdienation,  and  other  feudal  incidents. 

The  uncultivated  part  of  the  manor  was  called 
the  lord's  waste,  which  served  for  public  roads,  and 
common  of  pasture  for  the  lord^s  cattle,  and  those  of 
his  tenants. 

S5.  There  was  another  circumstance  essentially  ne^ 
cesaary  to  a  manor,  namely,  a  jurisdiction  over  the 
tenants,  which  arose  in  the  following  way : 

c.  1 .  (  87.  It  has  been  stated  that  where  lands  were  granted  M 

a  person  as  a  feud,  a  jurisdiction  over  the  inferiqr 
tenants  or  occupiers  of  them  was  always  included* 
In  conformity  to  this  practice,  it  is  probable  that  in 
all  the  grants  of  land  made  by  the  Conqueror  and  his 
sons,  a  jurisdiction  was  given ;  for  it  appears  fit)ni 
Dugdale's  MonasHam^  that  in  almost  all  the  charters 
of  lands  granted  by  the  crown  to  the  abbies,  a  civil 
and  criminal  jurisdiction  was  expressly  granted.  And 
we  know  that  from  time  immemorial  every  lord  of  a 
,panor  has  exercised  a  jurisdiction  over  his  tenants, 

1  Inst.  58. 6.  and  held  a  court  for  that  puipose ;  a  franchise  which 

pmst  have  been  originally  derived  from  the  crown. 

01q98.  36.  Manerium  (says  Spelman)  estjeudum  nohile^ 

partkn  vassaJUs^  quos  tenenies  wcamusy  oh  certa  send* 
fia  concessum;  porthn  domino  in  usim  famiU(B  suw  ; 
fVfn  JurisdicHone  in  vassdUos^  ob  cofncessa  firwdia^  re* 
iseroatum*    Qwp  vassaUis  conceduntur^  k/T<^ 
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lenementales ;  qua?  domno  reservantur^  dammicales. 
TotumveroJeudwndom^dwnappeU^  OUmbaroniaf 
unde  curia  qwe  hdc  pneest  jurkdictioniy  hodie  curia 
baroniSf  namen  reHnet. 

97.  Every  estate  of  this  kind  had  a  chidf  seat,  or 
capital  mansion  upon  it,  as  of  which  the  lands  granted 
out  to  the  tenants  were  held ;  and  being  the  resi^ 
dence  of  the  lord,  it  was  called  in  old  French  ma"  Ragoeau 
mtTf  a  manendo ;  from  whence  the  whole  acquired  ^^^^' 
the  name  of  mitnor.    It  is  also  called,  and  with  more 
propriety,  a  lordship ;  being  a  feudal  seignory  or  do* 
rmmtm  annexed  to  the  possession  of  the  demesnes, 
over  the  tenants  holding  lands  by  a  subinfeudation 
from  the  antient  proprietors  of  such  demesnes,  by 
certain  services ;  with  a  jurisdiction  over  those  per* 
sons*  And  Lord  Coke  sa3rs — **  A  manor  in  these  days  Cop.  §31. 
sign^eth  the  jurisdiction  and  royalty  incorporate,  Tanfieldv, 
rather  than  the  land  or  scite.**  Thf2"*c.  1. 

38.  It  appears  from  Spelman's  description  of  a  Of  Courts 
manor  that  it  was  formerly  called  a  barony ;  and  the  ^*~"* 
couit  in  which  the  lord  exercised  his  jurisdiction,  the 
court  baron. 

Lord  Coke,  after  stating  that  a  manor  consists  of  CopyhoMei, 
demesnes  and  services,  proceeds  thus — "  A  word  of  ^    ' 
another  cause  of  a  manor,  which  appeareth  not  in  the 
definition  so  manifestly  as  the  other  causes  do.    Thiid 
is  a  cause  which  among  the    logicians  is  termed  ^ 
causa  me  qua  rum ;  and  that  is  a  court  baron  ;  for 
indeed  that  is  the  chief  prop  and  pillar  of  a  manor, 
whidi  no  sooner  faileth,  but  the  manor  falleth  to  the 
ground.    If  we  labour  to  search  out  the  antiquity  of 
these  courts  baron,  we  shall  find  them  as  antient  as 
inanors  themselves.    For  when  the  antient  kings  of 
thisreahn,  who  4»ad  aU  the  lands  of  England  in  de^ 
fiieae,  did  confer  great  quantities  of  land  upon  some 

Vol.  L  E 
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y  great' personages,  .with  liberty  to  parcel  the  land  out 
to  other  inferior  tenants,  reserving, such tinties^d 
services  as  they  thought  convenient;  and. to  keep 
courts  where  they  might  redress  misdemeanors.within 
their  precincts,  punish  offences  committed  by.liieir 

2  Inst.  31.      tenants ;  and  decide  and  debate  controversies  arising 

within  their  jurisdiction  z  these  courts  were  termed 
f .  courts  baron." 

4  ln»t.  46.         39.  A  court  baron  is  incident  of  common  right  to 

every  manor.  It  is  composed  of  the  steward  and  die 
freeholders,  who  hold  their  lands  of  the  manor,  subject 
to  fealty  and  suit  of  court ;  they  are  therefore  bound 
by  their  tenure  to  attend  the  court  baron,  and  assist 
the  steward  in  the  administration  of  justice.  And  all 
lords*  ef  manors  may  call  ^upon  their  tenants  to  take 
:  the  oath  -of  fealty,  to  them  in  their  courts  baron ; 
which  every  lord  ought  to  do,  if  it  be  only  for  the 

§  130.  reason  given  by  Littleton,  that  when  neglected,  it 

•  ♦  will  by  long  continuance  of  time  grow  out  of  memory, 

wheth^  the  land  be  holden  of  the  lord'  or  'not ;  by 

which  he  may  lose  his  seignory,  and  all  the  profits 

that  may  accrue  to  him  in  consequence  thereof. 

4^oau  0.57.  ^  40.  Courts  baron  have  still  the  power  of  deter- 
-  mining,  by  writ  of  right,  all  controversies  relating  to 
lands  within  the  manor;  and  also  to  hold  pleas  of 
aliy,  "personal  actions  of  debt,  trespass  on  the  case*  or 
the  like,  where  the  debt  and  damages  do  not  amount 
to  forty  shillings. 

Superior  and       41,  Tlie  p^-sonswho  held  of  the  kingX  immediate 

Manore.        tenants  granted  out  portions  of  their  lands  to  be  held 

of  themselves ;  by  which  they  created  manors  of  an 
inferior  kind, ,  of  which  they  were  inunediate  lords, 

212  a.  and  the  king's  tenants  lords  paramount  ThusBracton 

.  says-r-Poferi/  enim  esse  per  se  manerium  capitakf  et . 
phtra  continere  sub  se  maneria  mm  capitaUa,  ctjdures 

lO 
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kfillaSy  et  pkares  hanUettoSf  qtuisi  sub  uno  capites  et 
dommo  uno. 

4S.  These  great  manors,  of  which  inferior  manors 
were  held,  are  frequently  called  honors.    Lord  Coke  1  Inst.  108  a. 
says,  an  honor  is .  the  most  noble  seignory,  and  ori^ 
ginally  created  by  the  king,  but  may  afterwards  be 
granted  to  others. 

43.  The  practice  of  creating  manors  or  tenancies 
in  gross  was  effectually  prevented  by  the  statute  Quia 
Emptores,  and  the  statute  34  Edw.  III.,  which  have  Ante,  c.  2. 
been  already  stated.     It  is  therefore  said,  that  all  ^  ^  * 
maaors  existing  at  this  day  must  have  been  created 

be&re  these  statutes  were  made.     For  it  is  essential  Co.  eop. 
to  a  manor  that  there  be  tenants  to  hold  of  the  lord;  ^enileOw^^ 
and  no  person  since  these  statutes  >could,  upon  a 
gnmt  of  an  estate  in  fee-simple,  create  a  tenure  of 
himself. 

44.  Lord  Coke  says,  the  king  himself  cannot  now  Cop.  1 31. 
create  a  manor. — ^'  If  the  king  at  this  day  will  grant 

a  great  quantity  of  land  to  any  subject,  enjoining  him 
to  certain  duties  and  services,  and  withal  willeth 
that  this  should  bear  the  name  of  a  manor,  yet  it  will 
not  be  a  miuior,  in  the  estimation  of  the  law." 

45.  As  the  material  causes  of  a  manor  are  demesnes  How  Manors 
and  services,  both  of  which  are  essential  to  its  existp  |^oy^. 
ence,  because  a  manor  must  have  a  lord  and  vassals ; 

it  foUows  that  whenever  the  demesnes  are  severed 
firom  the  services,  by  the  act  of  the  party,  the  manor 
is  destroyed.  Thus  it  was  r^olved  in  Sir  Moyle  6  Rep.  64. 
finch's  case,  that  where  the  demesnes  of  a  manor  are 
once  absolutely  severed,  in  fee-simple,  from  the  ser- 
vices, by  the  act  of  the  party ;  the  manor  is  for  ever 
destroyed. 

46.  Where  the  severance  is  by  act  of  law,  the 
manor  may  be  revived    Thus  in  the  above-mentioned 
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case  it  was  agreed,  that  if  there  were  two  coparcei^ert 
ofa  manor,  and  on  a  partition  the  demesnes  were 
allotted  to  one,  and  the  services  to  the  other;  although 
there  was  an  absolute  severance,  yet  if  one  died  with- 
out issue,  and  the  demesnes  descended  to  her  who 
had  the  services,  the  manor  was  revived :  because 

&Mod.R.      on  the  partition  they  were  in  by  act  of  law ;  and  the 

demesnes  were  again  united  to  the  services  by  act  of 
law, 

Co.  Cop.  47.  Where  two  coparceners  make  partition,  and 

Ab.  223.     *  P^^  ^^  ^^  demesnes  and  services  are  allotted  to  one, 

and  the  remainder  to  the  other ;  it  is  said  that  each 

(\  Mod.  R.      coparcener  will  have  a  manor*     In  a  subsequent  case 

the  Court  of  King's  Bench  held  that  a  manor  was  an 
entire  thing,  and  not  severable. 

Bro.  Ab.  48.  \¥here  all  the  freehold  estates  held  of  a  man<Mr 

^^^  '       are  purchased  by  the  lord,  or  devolve  to  him  by 

escheat,  whereby  the  services  become  extinct,  and 

there  are  no  tenants  left,  the  manor  is  for  ever  de* 

WillesR.      stroyed.    For  there  cannot  be  a  mailor  without  ft 

Rep.  447!""  court  baron ;  and  no  court  baron  can  be  without  two 

4  Id.  446.       suitors  at  least. 

49*  Although  many  manors  have  been  destroyed 
by  the  means  above  mentioned,  yet  they  continue  tQ 
be  called  manors  ^  and  for  some  purposes  are  stiU 

Soaiie  T.        considered  as  such ;  though  strictly  speaking  they 

10  EasC  259.  ^^  ^^  mote  ihBXi  reputed  muiws  *. 

Tenure  iQ  50.  ItW  been  stated  that  the  great  division  of 

Villenage.      tenures  originally  waSp  into  those  that  were  free,  and 

those  that  were  base;  or,  as  Bracton  expresses  it,  into 
franktenement  and  villenage.  Hie  tenure  in  viH^ 
ni^e  arose  in  the  following  manner :  under  the  Saxons 

*  The  rights  and  franchises  annexed  to  manors  will  be  tireated 
ofiaTiUeSr. 
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there  was  a  class  of  people  in  a  condition  of  down*  Wright  Tem 
right  servitude,  belonging,  both  they,  their  children,  2^^- 
and  efiects,  to  the  lord  of  the  so3.    The  Normans, 
who  were  strangers  to  any  other  than  a  feudal  state, 
m^ht  probably  enfranchise  all  such  wretched  persons 
iprfio  fdl  to  their  share,  by  admitting  them  to  feklty^  Lit,  $  132. 
in  respect  to  the  little  livings  they  had  hitherto  been 
afiowed  to  possess  ^  which  they  were  still  suffered  to 
retain,  upon  the  like  services  as  they  had  formerly 
been<  bound  to  perform.    But  this  possession,  as  now 
clothed  with  fealty,  and  by  that  means  advanced 
into  a  tenure,  differed  materially  frotn  the  antient  ser^ 
vile  possession,  and  was  thenceforth  called  vilienage* 

51.  When  manors  becanle  established,  the  de-  Copyholds. 
mesnes  were  cultivated  by  the  lord's  villeins,  who  were 
allowed  to  occupy  some  small  parts  of  them,  in  order 
to  provide  for  their  own  subsistence.  Their  tenure 
ivasthat  of  piu:e  villenage,  the  services  were  base 
and  uncertain ;  and  as  they  might  be  dispossessed  at 
any  time,  thi^  were  said  to  hold  at  the  mere  will  of 
the  lord. 

5^.  The  acquiescence  of  lords  of  manors  to  l^ir  Wri§^t,  TeiH 
villeins  boldii^  the  lands  allotted  to  them,  as  long  as 
they  performed  their  services,  and  in  permitting  their 
children  to  succeed  thetn,  advslnced  tire  pretensions 
of  tiie  villeins,  in  opposition  to  the  absolute  rij^ts  pf 
the  lords,  so  as  to  give  them  a  kind  of  prescriptive  ot 
customaiy  right  to  their  possessions ;  which  in  course  , 

ci  time  was  taken  notice  of  by  the  courts  of  justice ; 
and,  under  their  sanction,  became  at  lei^h  a  part  of' 
tl{e  common  law. 

J3.  As  tenants  of  this  sort  had  no  other  tide  to 
their  estates  but  these  customs,,  and  admissions  in 
pursuance  of  them,  entered  on  the  joUs  of  the  lord's 
courtt  or  copies  of  such  entries,  witnessed  by  the 

£3 
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steward  of  the  manor,  they  were  called  tenants  by 
copy  of  court  roll ;  and  their  interest  a  copyhold  or 
customary  estate. 

54.  The  first  mention  of  this  tenure  is  in  the  Ex- 
.Harr.  Obs.  kfita  Monerii^  made  in  4  Edw.  I. ;  which,  though 
^^  ^'        printed  among  the  statutes,  is  only  an  instruction  to 

the  extender  of  the  crown,  with  regard  to  what  he 
was  to  inquire  into ;  and  upon  what  heads  and  par- 
ticulars he  was  to  make  his  report.    The  words  re- 
Extent.  Man.  specting  copyholds  are— ^'  It  is  to  be  inquired  alsa 
*  ^*  of  customary  tenants,  that  is,  to  wit,  how  many  there 

be,  and  how  much  land  every  of  them  holdeth ;  what 
works  and  customs  he  doth,  and  what  the  works  and 
customs  of  every  tenant  be  worth  yearly ;  and  how 
much  rent  of  assise  he  paid  yearly,  beside  the  works 
and  customs ;  and  which  of  them  may  be  taxed  at  the 
will  of  the  lord,  and  which  not." 

55.  There  is  however  no  mention  of  copyholds  in 
the  book  of  old  tenures :  some  cases  appear  respect- 
ing them  in  the  reign  of  Edward  III. ;  and  the  rights 
of  copyholders  to  their  lands  were  fully  settled  in  the 

4  Rep.  21  &•*  *^^  ^^  King  Edward IV. 

56.  Copyholds  are  not  afiected  by  the  statute 
12  Cha.  11.  For  it  is  provided  by  the  7th  section  of 
that  act,  that  it  shall  not  alter  or  change  any  tenure 
by  copy  of  court  roll,  or  any  services  incident  there- 
unto. 

p     p     ^        57.  There  is  another  species  of  copyhold,  which 
bolds.  was  formerly  called  privileged  villenage,  or  villein 

Ante,  c. 2.      socage;  of  the  origin  of  which  Bracton  gives  the 

Lfb.l.e.il.  foUowipg  account 

Black.  Cons.       There  were  at  the  time  of  the  conquest  certain 
holdcrar       freemen  who  held  their  respective  tenements  freely^ 

by  free  siervices,  or  by  free  customs ;  and  being  fint 
ejected  by  the  hand  of  power,  they  afterwards  re- 
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.  tmned,  and  took  their  own  tenements  again,  to  be 
held  in  viUenage,  doing  tlierefore  services  that  were 
base  and  servile,  but  certain  and  expressed  by  name. 
These  are  called  ascriptitious  to  the  soil,,  and  yet  are 
fieemen,  though  they  perform  villein  services ;  since  ' 

they  perform  them,  not  in  respect  of  their  persons, 
but  in  respect  of  their  tenures. 

58.  Tenants  of  this  kind  hold  by  copy  of  court 
roll.  Their  admittances  however  are  not,  as  in 
common  copyholds,  to  hold  at  the  will  of  the  lord, 
but  to  hold  according  to  the  custom  of  the  mancH* : 
from  whence  they  have  been  called  free  copyholders,, 
or  customary  freeholders. 

59.  Sir  W.  Blackstone,  in  his  Considerations  on 
Copyholders,  concludes  with  observing,  that  however 

the  lawyers  may  at  tim^s  have  denominated  these  Vide  Tit.  10. 
tenures  a  base  species  of  freehold,  in  contradistinction  ^'  ^  * 
to  mere  copyholds ;  yet  the  law,  in  the  main,  regards 
them  as  being  properly  copyhold,  and  not  freehold 
tenures ;  else  ^they  would  not  have  subsisted  at  this 
day :  for  they  must  otherwise  have  been  involved  in 
the  general  fate  of  the  rest  of  oiu*  antient  tenures ; 
when  by  the  statute  12Cha.II.  they  were  all 
abolished,  and  reduced  to  socage, 

60.  There  remains  but  one  more  kind  of  tenure,,  Tenure  ii^ 
which  is  of  a  spiritual  nature,  and  called  frankalmoign,  ^"»n  W- 
libera  efymostnoy  or  free  alms ;  whereby  a  religious 
corporation,  aggregate  or  sole,  may  hold  kuxds  ta 

them  and  their  successors  for  ever. 

61.  The  services  due  for  this  tenure  are  purely  lj^^  1 135^ 
spiritual ;  therefore  the  tenants  are  not  bound  to  do 

fealty ;  because  the  service  reserved  is  of  a  higher 
nature ;  and  because  the  word  frankalmoign  excludes 
all  temporal  service. 

£4 
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62.  Most  of  the  antient  monasteries  and  religious 
]  lust.  H  b.    houses  lield  thdr  lands  by  this  tenure.    The  paro- 
chial clergy,  together  with  many  ecclesiastical  and 
i  140.  charitable,  coiporations  still  hold  their  lands  in  the 

same  manner;  But  Littleton  says,  that  in  conse- 
quence of  the  statute  Quia  Emptores  none  can  give 
lands  to  be  holden  in  frankalmoign^  except  the 
king* 
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Section  1. 

TTY  the  law  of  England  property  is  divided  into  of  Real 
-•^  two  kinds,  pamely  real  and  personal  property ;  ^"^P*^* 
which  are  governed  by  distinct  systema  of  jurispru- 
dence.    Real  *  property  consists  of  land,  and  of  all 
r^fats  ^d  profits  arising  from  and  annexed  to  land, 
that  are  of  a  permanent  and  immoveable  nature :  It 
is  usually  comprised  under  the  words  lands,  tenements, 
and  hereditaments.    Land  means  the  whole  surface  x  Intt.  6  a. 
of   the  earth;  tenements  is  a  word  of  still  greater 
extent,  and  signifies  every  thing  that  may  be  holden ; 
but  hereditaments  is  the  largest  and  most  compre- 
hensive word,  for  it  includes  not  only  lands  and 
ten^nents,  but  whatever  may  be  iidierited. 
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I^aad.  2.  Real  property  is  corporeal  or  incorporeal ;  cor^ 

pbreal  consists  wholly  of  substantial  and  permanent 
objects ;  all  which  may  be'  comprehended  under  the 
general  denomination  of  land* 
1  Inst.  4  a.  3,   Lord  Coke  says>  the  word  land,  in  its  legal 

signification,  comprehends  any  ground,  soil,  or  earth 
'^  whatsoever,  as  meadows,  pastures,  woods,  waters, 

marshes,  furzes  and  heath.  It  has  also,  in  its  legal 
signification!  an  indefinite  extent,  upwards  as  well  as 
downwards ;  for  it  is  a  maxim  of  law,  that  ctyus 
est  sohmif  ejus  est  usqu^  ad  ccelum;  therefore  land 
legally  includes  all  castles,  houses,  and  other  buildings 
standing  thereon ;  andMownwards,  whatever  is  in  a 
direct  line  between  the  surface  and  the  centre  of  the 
earth  ;  such  as  mines  of  metal  and  other  fossils,  which 
are  the  property  of  the  owner  of  the  surface ;  -  ex,- 
Flowd.  336.    cept  mines  of  gold  and  silver :  these,  by  the  royal 

prerogative,  belong  to  the  Crown. 

4.   The  greater  part  of  England  was  formerly 

divided  into  manors,  of  which  an  account  has  been 

Dissert,  c.  3.  already  given.    The  word  manor  is  still  frequently 

used  as  synonymous  with  the  lands  comprised  withijor 
its  boundaries. 
2Ves.Jun.  5.  A  share  in  the  New  River  water  is  held  tor 

o52 

be  real  property,  as  also  a  share  in  the  navigation 
of  the  river  Avon;  under  a  private  act  of  parlia^ 
ment  in  10  Ann.  and  a  share  in  some  navigable* 
canals. 
Money  to  be  6.  Money  agreed  or  directed  to  be  laid  out  in  the* 
land.  purchase  of  land,  is  considered  in  equity,  as  land  ;^ 

because  there,  whatever  is  agreed  to  be  done,  is  con-^ 
Treat,  of  £q.  sidered  as  actually  done.  Where  money,  directed  to*' 
B. I.e. 6.  §9.  jjg  j^^j  ^^^  1^  ^g  purchase  of  land,  comes  into  the* 

hands  of  the  person  who  would  have  hatdthe^  absolutof 
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property  of  the  land,  in  case  a  purchase  had  been  Walker  v. 
made,  it  will  be  considered  as  money,  and  may  be  2VearJun. 
claimed  accordingly.     But  where  it  is  in  the  hands  of  170. 
a  third  person,  some  act  must  be  done  by  the  person  Biddulph,^ 
entitled  to  it,  to  shew  that  he  considers  it  as  money  j  12  Ves.  16L 
otherwise  it  will  still  be  deemed  land. 

7.  There  are  some  chattels  which  are  considered  as  Heir  Looms 
so  annexed,  and  necessary  to  the  enjoyment  of  the  1  ingt.  8  a.  ** 
inheritance,  that  they  are  deemed  in  law  to  be  a  ^^^  ^- 
part  of  it,  and  are  called  heir  looms.     Thus  deer  in  Cro.  Elia. 

a  real  authorized  park,  fishes  in  a  pond,  rabbits  in  a  ^^^' 
warren,  doves  in  a  dove-house,  are  held  to  be  part  of 
the  inheritance,  and  belong  to  the  heir. 

8.  It  is  the  same  of  charters,  coiut  rolls,  deeds,  Bro.Ab. 
and  other  evidences  of  the  land ;  together  with  the  pj^^t"' 
chests  and  boxes  in  which  they  are  contained.  i  Rep.  ] . 

9.  Where  an  antient  horn  had  immemorially  gone  ^^  '^ 
with  the  estate,  and  had  been  delivered  to  the  plaintiff's  Pusey, 
ancestors,  to'  hold  their  land  by,  it  was  decreed  that  *      * 
it  should  go  with  the  land  as  an  heir  loom. 

10.  Incorporeal  property  consists  of  rights  and  Incorporeal 
profits  arising  fix)m  or  annexed  to  land;   such  as 
advowsons  and  rents,  which  are  held  to  be  of  a  real 
nature.    Even  offices  exercisable  within  certain  places, 
thoughr  not  annexed  to  land,  are  said  to  savour  of 

the  realty.  And  dignities  or  titles  of  honour,  having 
been  originally  annexed  to  land»  are  also  considered  as 
real  projperly.  ^        ^ 

11.  With  respect  to  the  nature  and  properties  of  Of  Estates  in 
the  different  estates  which  may  be  acquired  in  land ; 

it  is  necessary  to  premise,  that  an  estate  in  land  means 

such  an  interest  as  the  tenant  hath  therein.     It  is 

called  in  Latin  staHiSf  because  it  signifi^  the  condition  l  Inst.  345  a. 

or  circumstance  in  which  thepwn^r stands  with  regard 

tb  his  pro]perty;    To  asciej^tain  this  with  precision  and 
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accuracy,  estates  in  land  may  be  considered  in  a 
2  Black.        threefold  view :  first,  with  regard  to  the  quantity  of 

Plowd.555.    interest  which  the  tenant    has  in  his   tenement; 

secondly,  with  r^ard  to  the  time  at  which  that 
'    quantiiy  of  interest  is  to  be  enjoyed ;  thirdly,  with 
regard  to  the  number  and  connexion  of  the  tenants. 

12.  First,  with  regard  to  the  quantity  of  interest 
which  the  tenant  has  in  his  tenement;  this  ia 
measured  by  its  duration  and  extent ;  and  occasions 
the  primary  division  of  estates  into  such  as  are  free- 
hold, and  such  as  are  less  than  freehold. 

Esutes  of  13.  An  estate  of  freehold  is  an  estate  in  lands,  or 

other  real  property,  held  by  a  free  tenure,  for  the 
life  of  the  tenant,  or  that  of  some  other  person  ;  or 
for  some  uncertain  period.    It  is  called  Uberum  tene^- 

BnttoD,o.32.  mentmn,  frank  tenement  or  freehold ;  and  was  formerly 

Lit.  $$9.       described  to  be  such  an  estate  as  could  only  be 

created  by  livery  of  seisin,  a  ceremony  similar  to  the 
investiture  of  the  feudal  law.  But  smoe  the  intro« 
duction  of  certain  modem  conveyances,  by  which  an 
estate  of  freehcdd  may  be  created  without  livery  of 
seisin,  this  description  is  not  sufficient. 

2Comm.386.      14.  There  are  two  qualities  essentially  requisite  to 

the  existence  of  a  freehold  estate.  1.  Immobility; 
that  is,  the  subject  matter  must  either  be  land,  or 
some  interest  issuing  out  of  or  annexed  to  land. 
2.  A  sufficient  legal  indeterminate  duratioii:  for 
if  the  utmost  period  of  time  to  which  an  estate  can 
last»  is  fixed  and  determined,  it  is  not  an  estate  of 
fi>eehold. 

1  Inst.  42  a.        15.  Thus  if  lands  are  conveyed  to  a  man  and  hia 

heirs,  or  for  his  hfe,  or  for  the  life  of  another,  or 
lintithe  is  married,  or  goes  to  Rome  ^  he  has  an  estate 
of  freehold :  but  if  lands  are  limited  to  a  man  for 
500  years,  or  for  99  years,  if  lie  shall  so  long  liye> 
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he  has  not  an  estate  of  freehold.  The  law  was 
precisely  the  same  in  this  respect  when  Bracton  wrote 
— Jlf  sciendum  quod  Uberum  tenementum  est  id  quod  ^^f^^ 
quis  tenet  sibi  et  fueredibus  stds.  Item  ut  Uberum  tene^ 
mentumf  sicut  ad  vitam  tantum^  vel  eodem  modo  ad  tempos 
indeterminatumy  absque  alia  certa  tempcris  prqfinitione : 
sc.  Donee  quid  fiat^  vel  non  Jiat ;  ut  si  dicitur^  Do  tali, 
donee  ei  providero.  Liberum  autem  tenementum  non 
potest  dici  alicujuSf  quod  quis  tenet  ad  cerium  numerum 
armorum^  mensitmij  vel  dierum  ;  licet  ad  termimtm  centum 
armorum,  qtue  escedit  vitas  homintim. 

16.  It  has  been  shewn  that,  upon  the  introduction  Dissert, 
of  the  feudal  law,  all  lands  became  holden,  either  by  ^'  ^* 

a  free,  or  a  base  tenure.    The  tenant  who  held  by  a 

free  tenure  had  always  a  right  to  the  enjoyment  of 

the  land,  for  his  life  ajt  least ;  and  could  not  be  dis-  Black.  Cons. 

possessed  even  for  the  non-payment  of  his  rent  or  the  ^^^^o^^ 

non-performance  of  his  services ;  whereas  the  tenant  4to  edit. 

who  held  in  villens^e  might  be  turned  out  at  the 

pleasure  of  his  lord ;  and  his  possession,  being  perfectly 

precarious,  was  considered  to  be  the  possession  of  his 

lord ;  to  whom  he  was,  in  a  great  degree,  a  mere 

slave. 

17.  The  person  thus  holding  lands  by  a  free  tenure 
was  therefore  called  a  freeholder,  because  he  might 
maintain  his  pbssessi<m  against  his  lord :  and  for  this 
reason  liberum  tenementum^  or  freehold,  was  opposed  to 
villenage.  Thus  Bracton  says — Item  dicitur  Uberum  ^^^  ^• 
tenementum^  ad  differentiam  ejus  quod  est  viUenagium  / 
quia  tenementorum  aliud  liberum^   aliud  viUenagium. 

And  an  estate  of  freehold,  once  created,  could  not  ^  Im**^^  «• 
cea«  without  entry  or  claim. 

18.  The  acquisition  of  an  estate  of  freehold  was 
attended  with  several  valuable  rights  and  privileges. 
The  freeholder  became  a  member  of  the  county  court. 
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one  of  the  pares  curia  in  the  court  baron,  or  lord'A 
court ;  was  entitled  to  be  summoned  on  juries  in  the 
king's  court ;  and  to  vote  at  the  election  of  a  knight 
of  the  shire. 

19*  In  subsequent  times,  the  word  freehold  was^ 
in  some  cases,  applied  to  the  estate  or  interest  only 
of  the  tenant ;  as  where  a  person  had  an  estate  for 
life  in  lands  held  in  villenage,  he  was  said  to  have  a 
<  °15  *  ^^P*  freehold  interest.  Thus  Lord  Coke  says — "  A  free- 
hold is  taken  in  a  double  sense :  either  it  is  named  a 
freehold  in  respect  of  the  state  of  the  law,  and  so 
copyholders  may  be  freeholders ;  for  any  that  hath 
an  estate  for  his  life,  or  any  greater  estate,  in  any 
land  whatsoever,  may  in  this  sense  be  termed  a  free- 
holder :  or  in  respect  to  the  land,  and  so  it  is  opposed 
to  copyholders :  that  what  land  soever  is  not  copyhold* 
is  freehold.*' 

20.  It  is  however  fully  proved  by  Sir  William 
Blackstone,  in  his  Considerations  on  Copyholders, 
that  no  person  can  be  considered  as  a  freeholder, 
or .  entitled  to  the  privileges  of  a  freeholder,  imles$ 
his  estate  consists  of  free  land :  so  that  although  the 
determination  of  an  estate  be  uncertain,  yet  if  it  is 
held  by  a  base  tenure,  it  is  not  considered  in  law  as 
a  freehold,  nor  has  the  tenant  any  of  those  privil^es 
which  the  law  gives  to  freeholders  ;  for  in  that  case 
he  has  a  freehold  interest  only,  whereas  no  estate  is, 
strictly  speaking,  freehold,  unless  the  possessor  holds 
it  by  a  free  tenure ;  therefore  all  freehold  estates  must 
now  be  held  in  socage. 
1  Inst.  4  a.        21.  Lord  Coke  says,  a  freehold  estate  may  at 

Bride^i^er  ^^^^^^  times  be  moveable,  sometimes  in  one  per- 
Cro.  £liz.      son,  and,  alternis  vicibuSy  in  another  ^  as  if  there  be 

80  acres  of  meadow,  which  have  been  used,  time 
out  of  mind,  to  be  divided  between,  certain  persons ; 
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sTid  that  a. certain  number  of  acres  appertain  to 
every  of  these  persons,  to  be  yearly  assigned  and 
allotted  to  them  ;^  they  have  freehold  estates  in  their 
respective  portions  of  the  meadow. 

22.  It  is  said  in  Brooke's  Abridgement,  that  an  Tit.  Demand, 
upper  chamber  in  a  house  is  no  frank  tenement,  as  ^ ' 

it  cannot  continue ;  for  if  the  foundation  fails,  the 
chamber  is  gone.  But  Lord  Coke  says,  a  man  may  i  Inst.  48  6. 
have  an  inheritance  in  an  upper  chamber;  though 
the  lower  buildings,  and  soil,  be  in  another;  and 
seeing  it  is  an  inheritance  corporeal,  it  shall  pass  by 
livery. 

23.  The  possession  of  a  feud  was  called  seisin,  ^^  Seisin, 
which  denoted  the  completion  of  the  investiture  by  ^i"**^*  . 
which  the  tenant  was  admitted  to  the  feud.    Upon 

the  introduction  of  the  feudal  law  into  England,  the  i  Inst.  206  6. 

word  seisin. was  only,  applied  to  the  possession  of  an  {j^'^^  iQy 

estate  of  freehold ;  in  contradistinction  to  that  pre- 

crarious  kind,  of  possession  by  which  tenants  in  vil- 

Jenage  held  their  lands  ;  which  was  considered  to  be  i  Inst.  200  b. 

the  possession  of  their  lords,  in  whom  the  freehold     ^      ^^^* 

continued. 

24.  Where  a  freehold  estate  is  conveyed  to  a  per-  Where  an 

Entry  is 

son  by  feoffinent,  with  livery  of  seisin  j  or  by  any  of  necessary, 
those  conveyances  which  derive  their  eflfeet  from  the 
statute  of  uses ;  he  acquires  a  seisin  in  deed,  ah^  a  i  inst.  266  b. 
freehold  in  deed.  But  where  a  freehold  estate  comes 
to  a  person  by  act  of  law,  as  by  descent,  he  only 
acquires  a  seisin  in  law ;  that  is,  a  right  to  the  pos- 
session ;  and  his  estate  is  called  a  freehold  in  law. 
For  he  must  make  an  actual  entry  on  the  land  to 
acquire,  a  seisin,  and  a,  freehold  in  deed. 

.  25.  The- entry  must  be  made  by  the  person  having 
riffht,  or  some  one  authorized  by  him.    But  the  mere  ^  J"**-  245  b. 

Plowd  92  3 

act  of  going  on  the  land  will  not  amount  to  a  legal  g  jjod.  44. 
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entry,  sufficient  to  vest  the  actual  seisin  in  the  per- 
son who  has  the  right.   In  order  to  constitute  a  l^al 
,     entry,  the  person  must  enter  with  that  intent,  and 
do  some  act  to  shew  such  intention. 
I  Inst.  15  a.       S6.  The  entry  of  the  heir,  upon  any  part  of  the 

estate,  will  give  him  a  seisin  in  deed  of  all  the  lands 
lying  in  the  same  county.  For  since  the  freehold  in 
law  is  cast  upon  him  by  the  death  of  his  ancestor, 
and  n(>  person  is  in  possession,  so  that  no  particular 
estate  is  to  be  defeated,  a  general  entry  into  part, 
will  be  sufficient  to  reduce  the  whole  mto  actual  pos- 
session. But  where  the  lands  lie  in  different  counties^ 
there  must  be  an  entry  in  each  county. 
1  Inst.  250  a.      27.  If  the  heir  be  deterred   from    entering  by 

bodily  fear,  he  may  make  claim,  as  near  the  land  as 

he  can.     Such  claim  is  however  only  in  force  for  a 

year  and  a  day ;  but  if  it  be  repeated  once  in  the 

Lit.  $417,18.  space  of  every  year  and  day,  which  is  called  con* 

tinual  claim,  it  will  have  the  same  eflect  as  a  legal 
entry. 
1  Inst.  15  a:  28.  The  entry  of  the  heir  is  only  necessary  where 
52!^^  'Srm  ^^  lands  are  in  the  actual  occupation  of  the  an« 
R.  390.  cestor,  at  the  time  of  his  death.  For  if  the  lands 
Vl?i».  «e  held  under  .  leaae  for  yea,^  ««1  Ae  le«ee  h.. 
c.  1.  entered  under  the  lease,  the  heir  will  be  considered 

asjiaving  %  seisin  in  deed,  before  entry  or  receipt  of 

rent,  because  the  possession  of  the  lessee  lor  years  is 

his  possession. 

Goodtitle  9Q.  The  possession  of  a  guardian  in  socage  is  also 

TiraJ^cf 'a    ^^  possession  of  the  ward.     So  that  if  a  widow, 

having  a  son  on  whom  her  husband's  estate  descends, 
continues  in  possession,  after  her  husband's  deaths 
the  law  will  consider  her  as  guardian  in  socage  to 
her  son ;  and  will  therefore  admit  the  son  to  have^ 
by  that  means,  had  a  seisin  in  deed  of  the  land. 
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SO.  Where  lands  are  let  on  leases  for  lives,  thfe  l  Inst.  I5  i^ 
freehold  is  in  the  lessees ;  consequently  the  heir  has 
no  immediate  right  of  entry  on  the  death  of  his 
ancestor.  He  is,  however,  entitled  to  the  rent 
reserved  in  the  lease,  by  the  receipt  of  which  he 
becomes  seised  of  the  rent,  and  also  of  the  reversion 
expectant  on  the  determination  <^  the  lease. 

31.  The  seisin  in  law,  which  the  heir  acquires  on  Abatement, 
the  death  of  his  ancestor,  may  be  defeated  by  the  rinst.  277  a. 
entry  of  a  stranger,  cbdming  a  right  to  the  land  $ 

which  entry  is  called  an  abatement ;  and,  in  such  a 
case,  the  only  mode  or^regaining  the  seisin  is  by  an 
entry  of  the  legd  owner,  which  will  restore  him  to 
the  possession.  If  the  abator  dies  seised,  the  lands 
descend  to  his  heir,  and  such  descent  tolls,  or  takes  Lit.  §  385. 
away,  the  entry  of  the  heir,  who  is,  in  that  case,  ^<Je  Tit.  29. 
driven  to  his  action.  ^*   • 

32.  Where  a  younger  brother  enters  upon  th6  I'jt.  f  396* 
death  of  the  ancestor,  such  entry  is  not  an  abate-  ^'^^ '^®"-2®- 
ment}  for  it  shall  be  intended  that  the  younger 

brother  did  not  set  up  a  new  title,  but  only  entered 

to  preserve  the  possessions  of  the  ancestor  in  the 

family,  that  no  one  else  should  abate.   If  the  younger 

son  dies  in  possession,  still  the  elder  son  may^  enter  j 

for  as  the  law  will  not  intend  the  entry  of  the  younger  Vide  Tit.  29. 

«m  to  be  a  wrongful  act,  therefore  his  possession  ^'  ^' 

becomes  that  of  the  dder. 

33.  Where  a  perspn  is  in  th6  actual  seisin  of  an  Disseisin. 
estate  of  freehold,  he  may  lose  that  seisin  by  a 
stranger's  entermg  on  the  estate,  and  forcibly  oust- 

ing  or  dispossessing  Urn  of  it,  which  is  called  a  dis- 
seisin;  and  is  thus  defined  by  Littleton,  §  279—^ 
*•  Disseisin  is,  properly,  where  a  man  entereth  into 
^Mda  or  tenements  where  his  enby  is  not  congeable ; 
Md  ousfeeth  him  which  hath  the  freehold."  Lord 
Vol.  L  F 
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Coke,  in  his  comment  on  this  passage,  observes,  that 
every  entry  is  not  a  disseisin,  unless  there  be  an 
ouster  of  the  freehold. 

34«  There  is  scarcely  a  subject  in  the  English 
law  so  obscure  as  that  of  disseisin.  The  full  eflfect 
of  disseisins  must  formeriy  have  been,  not  only  a 
dispossessing  of  the  freeholder,  but  also  a  substitu- 
tion of  the  dt0seiaor,  as  tenant  to  the  lord,  and  as 
ope  of  the  pares  curia ^  in  the  place  of  the  disseisee. 
Now,  as  the  consent  of  the  lord  was  formerly  neces- 
sary to  the  admission  of  a  new  tenant  into  the  feud, 
it  is  difficult  to  conceive  how  .a  complete  disseism 
could  take  place  without  the  consent,  or  connivance, 
of  tbe  lord. 
1  Burr.  R.         35«  Lord  Mansfield  hv  therefore  justly  observed, 

that  <^  the  precise  definition  of  what  constituted  a 
disseisin,  which  made  the  disseisor  the  tenant  to  tlie 
demandant^  pnmjpe^  ^i%h  th^  right  owner^a  en- 
try was  not  tal^en  away,  was  once  well  known,  but 
it  is  not  now  to  be  found.  Th#  more  we  read, 
unjiess  we  ajre  very  {^a^fyl  to  distinguish,  the  more 
we  shall  be  confoundedf  For  after  the  assise  of 
novel  disseiwi  wqs  intj'Qfiiice4  the  kgishitiu-e  by 
many  acts  of  parli^meint,  and  the  courts  of  law  by 
libei^  constructions*  in  fiurtherance  of  justice,  ex- 
tewted  this  remedy,  W  th«  sake  of  the  owner,  to 
ev^iy  trespass  or  injmy  done  to  hi^  real  property,  i^ 
by  bringing  his  assise,  he  thought  fit  to  admit  him- 
self disseised." 
Ab^ce  of  36.  Where  there  is  no  person  in  esse  in  whom  the 
1  lost.  342  6.  freehdid  is  vested,  it  is  said  to  be  in  abeyance ;  ^t 

is  in  expectation,  remembrances  and  contenq>lation 
of  the  law.  But  it  is  a  principle  of  tlie  h^hest 
antiquity  that  there  should  always  be  a  known  and 
particidar  owner  of  every  freehold  estate,  so  that  it 
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should  never,  if  possible,  be  in  abeyance.  This  Tvie  Drer,  71  a. 
was  established  for  two  reasons :  1.  That  the  supe- 
rior lord  might  know  on  whom  he  was  to  call  for 
the  militaiy  services  that  were  due  for  the  feud ;  for 
otherwise  the  defence  of  the  realm  would  have  been 
considerably  weakened.  2.  That  every  stranger, 
who  claimed  a  right  to  any  particular  lands,  might 
know  against  whom  he  ought  to  bring  his  prtecipe 
for  the  recovery  of  them,  as  no  real  action  could  be 
brought  against  any  person  but  the  actual  free- 
bidder. 

57*  In  consequence  of  this  doctrine,  it  is  a  rule  1  Inst.  2)7  a. 
of  law,  that  a  freehold  estate  cannot  be  created  to  ^  ^^'  ^^  *' 
commence  in  Juturo  ;  because  in  that  case  the  free- 
hold would  be  in  abe3rance  from  the  execution  of 
the  conveyance  to  the    moment  when  the  estate 
created  was  to  commence. 

38.  One  of  the  few  instances  in  which  a  freehold  Lit.  §647. 
estate  can  be  in  abeyance  is  where  the  parson  of  a 
church,  or  other  ecclesiastical  person,  dies:  for  in 
that  case  the  glebe,  &c.  is  in  abeyaiiice,  till  a  sueces- 
flor  is  appointed. 

99.  All  natural  persons,*  bom  within  the  domimoHis  Who  may 
of  the  crown  of  England,  are  capable  of  hdcBng  ^^^  eauus* 
freehold  estaites ;  unless  they  are  attainted  of  treaison 
or  fdony,  or  have  incurred  the  penalties  of  a  jpre- 
munire  ;  in  thbse  cases  they  are  considered  as  civiUy 
dead,  and  theref<He  incapable  of  possessing  any  real 
property. 

4Q.  Aliens,  that  is,  persons  boiii  out  of  tiie  domi-  1  Inst.  2  b. 
niooa  of  the  crowfi  of  England,  except  the  children  '^i^-  ^^^  ^-  ^* 
aod  grandchildren  of  natural-bom  subjects,  are  in- 
capably of  hddii^  freehold  estates ;  unless  tRey  are 
aatnnlized  by  act  of ,  parliament,  or  made  denizens 
by  the  king's  letters  patent. 

F2 
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41.  Bodies  corporate,  whether  sole  or  aggr^te^ ' 
ecclesiastical  or  lay,  may  hold  those  freehold  estates 
that  have  been  transmitted  i»  them  by  their  prede- 
Tit*  32.  c.  2.  cessors.    They  are  however  prohibited  by  several  * 

antient  and  modem  laws,  usually  called  the  statutes- 
of  mortmain,  from  purchasing  more  lands,  without 
licence  from  the  crown ;  nor  is  even  such  licence,  in 
all  cases,  sufficient. 
Eitotes  in  42.  Estates  of  freehold  are  either  estates  of  in- 

Feesimpic.    ^^^^^  ^^  ^^^  of  inheritance.    The  fonner  are 

again  divided  into  inheritances  absolute,  or  fee  simple, 

and  inheritances  limited,  one  q>ecies  of  which  is  called 

fee  tail.  ' 

43.  ^  Tenant  in  fee  simple  (says  Littleton,  %  1.) 

is .  he  which  hath  lands  or  tenements  to  hold  to  him 

and  his  heirs  for  ever,  and  it  is  called  in  Latin 

feodum  simples ;  for  Jeodum  is  the  same  that  inhe-' 

ritance  is,  and  simples  is  as  much  as  to  say  lawful 

or  pure;  and  so  Jeodum  simples  signifies  a  lawful 

or  pure  inheritance."  ' 

Wriglit's  44.  Littleton  has  been  censured  for  annexing  an 

Ten  149  .  .   o 

impr(^er  meaning  to  the  word  Jeodum  in  this  defi- 
nition ;  and  it  has  been  contended  that  the  word 
Jeodum  signifies  land  holden  of  a  superior  lord,  by 
military  or  other  services.  But  although  this  was 
certainly  the  original  meaning  of  the  word ;  yet 
•  when  the  feudal  law  was  fully  established  here,  and* 

it  was  universally  acknowledged  that  all  the  lands  m 
England  were  held  mediately  or  immediately  of  the 
king ;  the  wordjeodumj  or  fee,  became  generally  used 
to  dedote  the  quantity  of  estate  or  interest  in  the  hndu 
Thus  h  appears  from  Bracton,  that  the  word  feodum 
was  often  used,  ^t  the  lime  when  he  wrote,  in  both 
Brafct,  263  6.  these  seuses.  Et  sciendum  quod  Jeodum  est  id  gubdquis 

tenets  es  quacunque  causa,  sibi  et  lueredibus  suis.-^Item 
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ilkihtr  Jeodum  idio  modo  ejus  qui  alium  feoffat^  et 
^tiod  quis  tenet  ab  alio ;  ut  si  sit  qtd  dicat^  talis  tenet 
de  me  tot  Jeoda  per  servitium  ndtitare.  And  it  is 
evidently  for  the  purpose  of  denoting  the  quantity 
of  interest,  that  the  word  feodum  is  used,  in  plead- 
ing an  inheritance  in  the  king,  viz.  Rex  seisitus  Juit 
in  dominico  suo  ut  de  j^odo ;  where  the  word  Jeo- 
dam  cannot  possibly  import  an  estate  holden,  the 
king  not  holding  of  any  superior  lord,  but  merely 
denotes  an  inheritance. 

45.  An  estate  in  fee  simple  is  the  entire  andLit.  ^ii. 
absolute  property  of  the  land ;  from  which  it  follows    *^^  * 
that  no  person  can  have  a  greater  estate  or  interest. 

And  whenever  a  person  grants  an  estate  in  fee 
simple,  he  cannot  make  any  further  disposition  of 
it,  because  he  has  afa^ady  granted  the  whole  interest ; 
consequently  nothing  remains  in  him.  An  estate  in 
fee  simple  may  however  be  granted  on  condition ; 
and  in  devises,  and  deeds  deriving  their  efiect  from 
the  statute  of  uses,  an  estate  in  fee  simple  may  be 
rendered  defeasible  on  the  happening  of  some  future 
event. 

46.  Tenant  in  fee  simple  is  the  absolute  master  of 
all  hou^s  and  other  buildings  erected  on  the  land ; 
as  also  of  all  wood  growing  thereon,  for  trees  are 
con^dered  as  parcel  of  the  inheritance^  and  the  law 
does  not  favour  the  seven^nce  of  them  from  the  free- 
hold, because  they  would  be  thereby  wasted  and 
destroyed.  He  is  also  entitled  to  all  mines  of  metal,  ^^^jji '* 
except  gold  and  silver  ^  and  to  work  and  dispose  of  w eston, 
aU  minerals  and  fossils  which  are  under  the  land.      ^  ^^  '     * 

47*  We  have  seen  that  the  law  requires  the  free-  Abeyance  of 
hold  should  never,  if  possible,  be  in  abeyance.    But 
where  there  is  a  tenant  of  the  freehold,  the  remainder 
or  reversion  in  fee  may  exist  for  a  time  withoat  any 


70  title  I.   EMate  in  Fee.   %  47-^0. 

particular  owner ;  in  which  case  it  is  said  to  be  iti 
abeyance.    Thus,  if  an  estate  be  limited  to  A*  for 

1  Inst.  342  fl.  life,  remainder  to  the  right  heirs  of  B.,  the  fee  simple 

is  in  abeyance  during  the  life  of  B»f  because  it  is  a 
maxim  df  law,  that  nemo  est  hteres  viventis. 

48.  The  law,  however,  does  not  favour  the  abey- 
ance of  the  fee  ^mple,  for  in  that  case  many  opera- 
tions are  suspended.    The  particular  tenant^  or  per- 
son in  possession  of  the  freehold,  is  rendered  dit- 
Tit.  3,  c.  2.    punishable  at  law  for  waste ;  for  a  ymt  of  waste  can 

only  be  brought  by  one  entitled  to  the  fee  simple. 
.  The  title,  if  attacked,  could  not  formerly  be  com- 
pletely dWended ;  for  there  was  no  person  in  being 
whom  the  tenant  of  the  freehold  could  pray  in  aid 
to  support  his  right : ,  nor  could  the  mere  right  itself^ 
if  iiubsisting  in  a  stranger,  be  recovered  in  this 
interval ;  for  in  a  writ  of  right  patent,  a  tenant  for 
life  could  not  join  the  mise,  on  the  mere  rif^U  In 
modem  times  the  courts  do  not  favour  the  abeyance 
of  the  fee  simple ;  because  it  is  a  restraint  on  aliena- 
tion. 
All  other  49.  j^  inferior  estates  and  interests  in  land  are 

merge  in        derived  out  of  the  fee  simple ;  therefore  whenever 
the  Fee.        ^  particular  estate,  or  limited  interest  in  land,  vests 

in^  the  person  who  has  the  fee  simple  of  the  same 
land,  such  particular  estate,  or  limited  interest,  is  im- 
mediately drowned  or  merged  in  it ;  upon  the  prin- 
ciple that  omne  mqjus  ccntinet  in  Be  fohm^  ^ 

2  P.  Wms.        50.  Where  a  sum  of  money  is  charged  upon  a 

resd  estate,  which  estate  comes  to  the  perscm  entitle^ 
to  the  money ;  if  in  fee,  the  charge  is  merged.  But 
where  the  money  is  secured  by  a  term,  or  o^er  legal 


*  There  ia  one  ^eeption  to  this  rule  m  to  estalce  tail,  which 
will  be  montioncd  in  Title  8. 


Lr 
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estate,  in  a  third  person,  there  the  charge  is  not 
merged. 

51.  A  term  of  500  years  was  vested  in  trustees  Thomw  ▼• 
to  secure  a  daughter's  portion,  payable  at  eighteen  2  Vera.  348< 
or  marriage;  the  fee  descended  to  the  daughter,  ^^el^v- 
who  afterwards  died  an  infant  about  eighteen,  having  id.  90.  * 
made  ^  nuncupative  will,  and  thereby  devised  all  in  ^^j^  ^* 
her  power  to  her  mother.    It  was  decreed  by  Lord  Amb.  246. 
Somers,  and  affirmed  by  the  House  of  Lords,  that 

this  portion  was  not  merged,  but  should  go  to  the 
mother. 

52.  The  law  has  annexed  to  'every  estate  and  Incidents 
interest  in  lands,  tenements,  and  hereditanients,  cer-> 

tain  peculiar  incidents,  rights,  and  privileges,  which 
in  general  are  so  inseparably  attached  to  those 
estates,  that  they  cannot  be  restrained  by  any  proviso 
or  condition  whatever. 

5S.  Of  the  'Several  incidents  inseparably  annexed  Alienable. 
to  an  estate  in  fee  simple,  the  first  is  an  imlimited 
power  of  alienation.     Any  restriction  therefore  of 
this  power,  annexed  to  the  creation  of  an  estate  in 
fee  mnple,  would  be  absolutely  void. 

54.  This  iinlimited  power  of  alienation  comprises 
in  itself  all  inferior  powers  j  so  that  a  tenant  in  fee 
simple  may  create  any  inferior  estate  or  interest  out 

of  his  own.    Ther^ore  a  custom  that  a  tenant  in  Salford's 
lee  simple  cannot  demise  his  lands  for  more  than  35;^  i. 
six  yean^  is  void  ;  because  it  is  contraiy  to  the  free* 
dom  of  the  estate  of  one  who  hath  a  fee  simple. 

55.  Aa  estate  in  fee  8im]de  will  descend  to  the  Descendible 
hem  general  of  the  person   who  was  last  seised  General. 
thereoi^  whether  male  or  female,  Uneal  or  collatera].  ^it.  29.e.d» 
It  IS  lor  this  reason  that  the  w<Mrd  simple  is  added  to 

the  word  fee,  importing  an  absolute  inheritance,  dear 
cf  any  conditiony  limitation,  or  restrictioHy  to  par* 
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ticular  heirs ;  in  contradistinction  to  another  class  of 
estates  of  inheritance,  which  are  only  descendible  to 
some  particular  heirs  ;  of  which  an  account  will  be 
given  in  the  next  title. 

56.  Estates  in  fee  simple  are  subject  to  curtesy 
and  dower,  which  will  be  noticed  under  these  respec- 
tive titles. 

57.  Estates  in  fee  simple  are  liable  to  the  payment 
of  all  debts  contracted  by  the  tenant,  for  which  he 
has  acknowledged  any  security  on  record ;  or  ha^ 
bound  himself  and  his  heirs  by  any  deed  or  instru- 
ment under  his  seal ;  which  latter  are  called  debts 
by  specialty,  and  his  heir  is  bound  to  satisfy  those 
debts,  as  far  as  the  land  descended  to  him  from  such 
ancestor  will  extend ;  which  sufficient  lands  are  called, 
in.  law,  assets  by  descent. 

58.  By  the  common  law,  if  the  heir  had  aliened 
the  assets,  before  an  action  was  brought  against  him 
for  the  recovery  of  a  debt  due  by  his  ancestor,  the 
creditor  was  without  any  remedy.  But  now  by  the 
statute  S.Will.  &  Mary,  c.  14.  §  5.  it  is  enacted, 
*<  That  in  all  cases  where  any  heir  at  law  shall  be 
liable  to  pay  the  debts  of  his  ancestor,  in  regard  to 
any  lands,  tenements,  or  hereditaments  descended 
to  him,  aqd  shall  alien  or  make  over  the  same,  before 
any  action  brought  or  process  sued  out  against  him  ; 
that  such  heir  at  law  shall  be  answerable  for  such  debt 
or  debts,  in  an  action  or  actions  for  debt,  to  the  value 
of  the  said  land  so  by  him  sold,  aliened,  or  made  over ; 
in  which  case  creditors  shall  be  preferred,  as  in 
actions  against  executors  or  administrators.  And  such 
execution  shall  be  taken  out  upon  any  judgement  or 
judgements  so  obtained  i^gainst  such  heir,  to  the 
value  of  the  same  land,  as  if  the  same  were  his  own 
proper  debt  or  debts:  saving  that  the  lands,  tene* 


Title  L    Estate  in  Fee.   $  58—61.  73 

mentSy  and  hereditaiaents,  hwiafide  aliened,  before 
the  action  brought,,  shall  not  be  liable  to  such  execu* 
tion." 

59*  Estates  in  fee  simple  are  not  in  general  liable 
'to  the  payment  of  aimple  contract  debts — a  doctrine 
not  very  consonant  to  natural  justice.  But  by  the 
statute  IS  Eliz.  c.  7-f  wjien  a  man  is  declared  a  bank- 
rupt, the  commissioners  have  a  full  power  to  dis- 
pose of  all  his  lands  and  tenements  for  payment  of 
all  his  debts. 

60.  Where  a  trader  died  before  he  was  declared 
a  bankrupt,  his  real  estate  was  not  liable  to  his 
simple  contract  debts.  But  now,  by  the  statute 
47  Geo.  III.  sess.  2.  c.  74*>  it  ia  enacted,  *<  that  when 
any  person,  being  at  the  time  of  his  death  a  trader 
within  the  bankrupt  laws,  shall  die  seised  of,  or  en. 
titled  to,  any  real  estate,  which  he  shall  not  by  his 
huit'wiU  have  charged  with  the  payment  of  his  debts ; 
and  which  would  have  been  assets  for  the  payment  of 
his  debts  due  on  any  specialty,  in  which  the  heirs 
were  bound  \  the  same  shall  be  assets,  to  be  admi* 
nistered  in  courts  of  equity  for  the  payment  of  all 
the  just  debts  of  such  person,  as  well  debts  due  on 
simple  contract  as  on  specialty :  provided  that  all 
creditors  by  specialty  shall  be  paid  the  full  amount  of 
their  debts  before  any  creditors  by  simple  contract, 
or  by  specialty,  in  which  the  heirs  are  not  bounds 

shall  be  paid  any  part  of  their  demands.''  Anwatcr. 

61.  The  personal  estate  is  however  the  first  and  iBro.^454. 
immediate  fund  for  the  payment  of  debts.    And  5"*^®? "' 

1-1  1  Knowlton, 

though  a  person  charge  his  real  estate^  by  his  will,  3  Ves.  107. 
with  the  payment  of  all  his  debts,  yet  that  does  not  J'J^c^hllo, 
exempt  the  personal  estate  from  being  first  applied,  id.  in. 
for  that  purpose  \  unless  the  testator  expressly  ex*  ^95^  ^   " 
onerate  it. 
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Noke  ^'  Even  a  testamenUry  disposition  of  the  personal 

"k*"^  estate  will  not  exempt  it  from  being  applied  in  pay- 
C».  506.  ment  of  debts :  for  a  court  of  equity  will  suppose  the 
intention  (tf  the  testator  to  have  been,  that  only  the 
residue  of  his  personal  estate,  after  payment  of  debts, 
should  go  to  the  legatees ;  unless  a  contrary  intention 
evidently  appears. 
Of  Crown  63-  Lord  Coke  says  that,  at  common  law,  the  king 

Dabu.  ^fgg  entitled  to  have  execution  of  the  body,  goods,  and 

2  Iiut.  19.      lands  of  his  debtor,  by  virtue  of  his  royal  prerogative. 
By  the  8th  ch^ter  of  Magna  Oiarta  ,  it  was  stipu- 
lated that  the  king's  baili&  should  not  seize  any  lands 
at  rent  for  debt,  as  long  as  the  goods  and  chattels  of 
the  dditor  sufficed.     Nos  vera  nee  halSvi  nostri  non 
sememm  terrain  eUigiuan  vel  reddiimi  pro  deUto  aUguo, 
guamdiu  eataiia  debUoris  preesentia  st^ciunt;  et  ipse 
Dyer,  676.     debitor  porntus  est  satisfacere.     Lord  Coke  observes 
*  RMb°        ^*  ^"*  ^"  an  act  of  grace,  restraining  the  power 
Hard.  378.     which  the  king  had  before* 

64.  Where  the  goods  and  chattels  of  the  d^>tor  are 
not  sufficient,  his  real  estates  become  liable.  Where 
the  debt  is  of  record,  or  by  specialty,  the  process  is 

2  losu  19.  bywrit  of  extent,  or  extendifacias,  returnable  in  the 
court  of  exchequer,  by  which  the  sheriff  is  directed 
to  inquire,  by  the  oaiths  of  lawful  mea,  •what  lands 
.  and  taaements  the  debtor  had  at  the  time  of  the  debt 
contracted.  Where  the  debt  arises  on  simple  con- 
ract,  the  practice  of  the  exchequer  is,  on  affidavit  of 
he  debt^  to  direct  a  commission  to  inquire  of  it ;  and, 
in  inqxiiflition  returned,  the  ddit  is  recorded ;  and  an 
xtent  issues. 

65.  Where  the  king's  debtcn-  dies,  the  crown  may 
lotwithstanding  seize  his.  lands  and  goods.  And  ijt  is 
aid  by  FapriuLwe,  rCBBembrancer  of  the  queen,  that 
fter  the  death  of  any  debtw  to  the  crown,  procesB 
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;stMll  issue  against  the  executors^  the  heir  and  the 
terretenantsy  all  together. 

66.  In  a  modem  case  the  court  of  exchequer  said,  Rex  r.  BTiu 
tluit  whenever  an  extent  might  have  issued  in  a  man'a  buqi,,  \  \^^ 


a  writ  of  diem  cknidt  estremmn  may  issue 
against  the  estate  of  a  simple  contract  debjbor/^where 
such  debt  was  found  by  inquisiticm ;  though  the  per- 
son was  not  the  king's  debtor  by  record  at  the  time 
of  his  death. 

67.  It  is  not  necessary  there  should  be  any  contract  How  con* 
with  the  king,  to  make  a  person  a  crown  debtor. 

For  it  was  resolved  in  2Eliz.  that  if  any  money^  Plowd.32i. 
goods»  or  chattels  of  the  king  come  to  the  hands  of 
any  subject,  by  matter  of  record,  or  by  matter  in  JiUtt 
the  land  of  such  subject  is  charged  therewith. 

68.  Sir  Walter  Mildmay  had  received  annually  out  Dodding- 
of  the  exchequer  j£50,  as  a  fee  for  his  diet,  for  q^*^S^^ 
30  years  together ;  which  was  paid  by  the  command  545. 

of  the  lord  treasurer,  who  had  authority  by  privy  seal 
to  make  allowance  and  payment  of  all  fees  and  dues ; 
but  in  truth  this  was  not  any  fee.  The  question  waSy 
whether  &t  Walter's  executor  should  be  charged  with 
these  sums,  so  received.  It  was  adjudged  that  he 
should  be  chaiiged ;  for  this  payment,  by  the  appoint* 
ment  of  the  lord  treasurer,  was  not  ^owable ;  the 
privy  seal  not  being  an  authority  to  dii^ose  of  the 
queen's  treasure,  unless  where  it  was  due.  And  he 
disposing  of  it  otherwise,  was  out  of  his  authority  i 
therefore  the  money  so  paid  w^s  a  debt  due  to  the 
crown. 

69.  The  Earl  of  Devon  being  master  oftbeordi*  Barlof 
nance,  obti^ned  of  King  Jafoes  I*  a  privy  «eal,  autho-  1  i^p.  39. 
rizing  him  ip  take  and  sell  broken  and  iwterviceablft 

iron  ordnance;  the  same  bavn^  theretofore  been 
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taken  and  enjoyed  by  the  masters  of  the  ordnance  % 
by  virtue  of  which  the  earl  took  several  pieces  of  iron 
ordnance,  and  sold  them  for  his  own  use.  The 
question  was,  whether  the  earl's  executors  might  be 
charged  to  the  king,  fm  the  conversion  of  the  said 
ordnance. 

It  was  resolved  that  the  privy  seal,  being  made  on 

a  false  suggestion,  was  void :  therefore  that  the  earl's 

executors  were  bound  to  account  with  the  crown  for 

the  broken  ordnance. 

ante»  §  68.         70.  It  is  said,  in  Doddington's  case,  that  the  party 

receiving  must  know  that  it  is  the  king's  money. 
For  if  a  person  sells  land  to  a  receiver  of  the  king, 
who  pays  him  for  it  with  the  king's  money,  and  the 
vendor  is  not  privy  to  it,  he  shall  not  be  answerable. 
Brassey  v.  71*  In  a  modem  case  it  was  held  that  land  tax 

Dftwson,        money,  in  the  hands  of  the  coUector,  was  a  crown 

2  Stra.  978.      ,  ,  ,  -^ 

debt. 
Bind  the       '    ^^*  Lord  Chief  Baron  Gilbert  says,  all  debts  due  to 
Lands  when  .the  king  bind  the  lands  of  the  debtor,  from  the  time 
Gilb.  Exch.   .^^  same  were  contracted.    For  the  debts  that  were 
T'^^14  of  record  always  bound  the  lands  of  the  debtor;  and 

Tit.  32.  c.  8.   **^®  debts  not  of  record,  by  the  statute  33  Hen.  VIII. 

c.  39.  bind  as  a  statute  staple.  For  all  lands  being 
held  mediately  or  immediately  of  the  crown,  when  any 
debt  was  recorded  of  any  person,  it  laid  the  estate  as 
liable  tp  that  debt,  as  if  it  had  been  a  reservation  in 
the  first  patent.  Therefore  as  the  king  could  seize 
for  the  nonpayment  of  tlie  reserved  rents,  so  he 
could  seize  the  lands  for  any  debt  with  which  they 
were  charged. 

73.  In  consequence  of  this  doctrine,  if  a  person 
becomes  bound  to  the  king  in  a  bond,  and  process 
is  issued  on  it,  the  writ  warrjints  the  sberiffto  inquire 
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of  and  seize  the  lands  of  the  debtor^  which  he  had 
at  the  day  when  the  bond  was  executed.  But  if  a 
bond  is  assigned  to  the  king,  the  process  shall  not  be 
to  inquire  of  and  seize  the  lands  which  the  obligor 
had  when  he  entered  into  the  bond ;  but  only  the 
lands  which  the  obligor^  had  when  the  bond  was 
assigned. 

74.  By  the  statute  13  £liz.  c.  4.  §  1.  it  is  enacted^ 
that  all  the  lands,  &c.  whith  any  treasurer  or  receiver 
of  the  courts  of  exchequer,  or  duchy  of  Lancaster^ 
treasurer  of  the  chamber,  cofferer  of  the  household, 
treasurer  for  the  wars,  or  of  the  admiralty  or  navy, 
or  the  mint,  receiver  of  any  sums  of  money  imprest^ 
or  otherwise,  for  the  use  of  the  queen,  her  heirs  or 
successors,  customer,  collector,  or  farmer  of  the 
customs,  within  any  port  of  the  realm,  receiver  general , 
of  the  revenues  of  any  coimty  or  counties,  answerable 
in  the  receipt  of  the  exchequer,  or  the  duchy  of 
Lancaster,  hath,  while  he  remains  accountant,  shall, 
for  the  payment  of  the  queen,  her  heirs  or  successors, 
be  liable  and  put  in  execution,  in  like  manner  as  if 
the  same  treasinrer,  receiver,  &c.  had,  the  day  he 
became  first  officer  or  accoimtant,  stood  bound  by 
writing  obligatory,  having  the  effect  of  a  statute 
staple,  to  her  majesty,  her  heirs  or  successors,  for 
payment  of  the  same. 

75.  Where  land?  are  once  liable  to  a  crown  debt,  Jnto  whose 
the  lien  continues,  into  whose  hands  soever  they  pass,  they  pass. 
even  though  conveyed  by  the  debtor  bond  jide^  to  a  Vide  Tit.  32. 

t*    Off 

purchaser,  for  a  valuable  consideration. 

76.  The  only  proper  and  legal  dischaige  of  a  debt  How  dis- 
due  to  the  crown  is  an  acquittance  from  the  officers  ' 
(^  the  exchequer,  which  is  usuaUy  called  a  quietus  j 
because  it  generally  concluded  with  these  words, 
^inde  recessiP  quietus.    By  the  statute  27  EKz,  c.  S.  f^"ij^ 
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1  Col's  E.      $  8.  it  is  enacted,  that  if  an  accountant  or  debtor  to 
llde  Ht.  14.  ^^  crown  obtains  a  quietus  in  his  lifetime,  his  lands . 

shall  not  be  sold  after  his  death. 
Estates  in         77«  Estates  in  fee  simple  are  forfeited  to  the  crown 
for  Treason^  ^7  attainder  (^  treason ;  and  the  lands  whereof  a 
^^'  person  attainted  of  treason  dies  seised  in  fee,  become 

c.  4.  5  i.     *  actually  vested  in  the  crown  without  any  office  j 

becausi^  they  cannot  descend,  on  account  of  the  cor- 
ruption of  blood  of  the  person  last  seised ;  and  the 
fteehoid  shall  not  be  in  abeyance. 
Host. 390  &.      78.  This  forfeiture  relates^  backwards  to  the  time 
vAun  the  crime  was  committed ;   so  as  to  avoid  all 
intermediate  sales  and  incumbrances ;  but  not  those 
made  before. 
1  HaleP..C.       79-  III  cases  of  petty  treason  and  felony,  the  ^tate 
3^-  is  only  forfeited  to  the  king  for  a  year  and  a  day ; 

which  was  formerly  called  the  anman  diem  etvashen  ; 
after  that  period,  in  consequence  of  the  corruption 
Tit.  30.  of  bload,  it  escheats  to  the  lord  of  whom  it  is  held. 
And  for  Dis-  ^*  "^  estate  in  fee  simple  is  still  so  far  considered 
daimer.  gg  ^  strict  feud,  and  the  tenant  thereof  so  far  bound 
§84.  to- perform  the  feudal  duties  and  services  which  remain 

due,  that  if  he  disclaims  upon  record  to  hdid  his  lands 
of  his  lord,  it  will  operate  as  a  forfeiture  of  his  estate  ; 
1  Inst.  102  a.  and  the.  lord  may  thereupon  have  a  writ  of  right 
BcK>th  R.  A.    ^P^^  ^  disclaimer,  for  the  recovery  of  the  land.    But 
133.  if  the  lord  accepts  rent  from  the  tenant  aft^r  the 

272.  '  disclaims,  he  will  be  thereby  barred  of  this  writ 

Qualified  ^1  •  Lord  Coke  says—*'  Of  fee  simple  it  is  commonly 

1T^\    b      ^^^^^^  *^^*  ^ere  be  three  kinds,  viz.  fee  simple  abso- 
Flawd.  557.    hite,  fee  simple  conditional,  and  fee  simple  qualified^ 

er  base  fee.  But  the  more  genuine  and  apt  division 
were,  to  divide  fee,  that  is  inheritance,  into  three 
parts ;  viz.  simple  or  absolute,  conditional,  and  quahi 
lified,  or  b«8e.    For  this  word  simple  properly  ex^ 
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dudeth  both  conditions  and  limitations  that  defeat  or 
abridge  the  fee.'' 

82.  The  nature  of  an  estate  in  fee  simple  absolute 
has  been  already  explained.  Eut  ^here  an  estate 
limited  to  a  person  and  his  heirs  has  a  qualification 
annexed  to  it,  by  which  it  is  provided  that  it  must 
determine  whenever  that  qualification  is  at  an  end  ; 
it  is  then  called  a  qualified  or  base  fee.     As  in  the  case 

of  a  grant  to  A.  and  his  heirs,  tenants  of  the  manor  i  Inst.  27  a. 
of  Dale ;  whenever  the  heirs  of  A.  cease  to  be  tenants 
of  the  manor  of  Dale,  their  estate  determines. 

83.  Lord  Hale  gives  the  following  instance  of  a  Idenn  n.  6. 
qualified  or  base  fee.     King  Henry  III.  dedit  mane^ 

rhrni  de  Penrith  et  Sourby  Alexandra  regi  Scotia:  et 
tutredibus  suis^  regibus  Scotue.  Alexander  died^  not 
leaving  any  heir  king  of  Scotland,  but  only  dau^ters. 
Et  ea  de  causa  King  Edward  I.  recovered  seisin  ;  and 
the  coheirs  of  Alexander  were  excluded. 

84.  In  a  modem  case  the  Judges  of  the  Court  of  WilliogtoD  ▼. 
King's  Bench  certified  to  the  Court  of  Chancery,  that  i  bi^I!^' 
3  devise  to  trustees  and  their  heirs,  up<m  trust  to  pay  ^^* 

the  testator's  debts  and  legacies ;  and  after  payment 
thereof,  to  his  sister  for  life,  &c.  gave  a  base  fee 
to  the  trustees,  determinable  cm  payment  of  the 
debts  and  l^acies. 

85.  When  a  person  holds  an  estate  to  him  and  his  10  Rep.  976. 
heirs,  as  long  as  A.  B.  has  heirs  of  his  body,  this  is 

a  species  of  qualified   or   base  fee ;    of  which  an  s 

account  will  be  given  in  the  next  title.  ' 

86.  'The  proprietor  of  a  qualified  or  base  fee  has  the  Plowd.  557. 
same  rights  and  privileges  over  his  estate,  till  the 
qualification  upon  which  it  is  limited  is  at  an  end  ^ 

as  if  he  were  tenant  in  fee  simple.  With  respect  to 
conditional  fees,  they  wiQ  be  treated  of  in  the  next 
TlUe. 
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ESTATE  TAIL. 


CHAP.  I. 
Of  t/ie  Origin  and  Nahfre  of  Estates  Tail. 

CHAP.  II. 

Of  the  P&wer  qf  Tenant  in  Tail  aver  his  Estate^ 
and  the  Modes  qf  barring  it. 


Of  Condi- 
tional  Fees. 


CHAP.  I. 

Qf  tHie  Origin  and  Nature  qf  Estates  Tail 


1.  Cf  CondUUmal  Feet. 
8.  StohfteDeDoms. 

12.  Detcription    of  an    Ettaie 

TaU. 

13.  TailOenerdlandSpedai. 

14.  TaU  Male  and  Femaie.    ^ 
17.  Estates  in  Frank  Marriage. 
19.  Estates  TaU  are  held  of  the 

Donor. 
22.  Modes  of  creating  an  Estate 
TaU. 


23.  fFhol  ma^  be  entaUed, 

30.  Hlio  may  he  Tenants  m  TaU. 

31.  IncidenU  to  Estates  TaU. 

32.  Poioer  to  commit  Waste'. 

33.  Subject    to    Curtesy     and 

Dower. 
38.  But  not  to  Merger. 

40.  Tenant  in  TaU  has  a  Right 

to  the  JUle  Deeds. 

41.  h  not  bound  to  payoff  In- 

cumbrances. 


Section  1. 

DONATIONS  of  land  were  originally  simple  and 
pure»  without  any  condition  or  modification 
annexed  to  them;  and  the  estates  created  by  such, 
donations  were  held  in  fee  simple.  In  course  of  time, 
jiowever  it  became  customary  to  make  donations  of 
a  more  limited  nature,  by  which  the  gift  was  restrained 
to  some  particular  heirs  of  the  donee,  exclusive  of 
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others ;  as  to  the  heirs  of  a  man's  body»  by  which  only 
his  lineal  descendants  were  admitted,  in  exclu^on  of 
collateral  heirs ;  or  to  the  heirs  male  of  his  body,  in 
exclusion  both  of  collateral  heirs,  and  lineal  female 
heirs. 

2.  Thus  Bracton,  in  treating  of  donations,  says —  Lib.  Z  c  6. 
Item  sictit  ampUari  possunt  lueredes,  sicutprcedicium  estf 

ita  coarctari  poterunt  per  modum  donoHoniSy   quod 

omnes,  haredes  generaliter  ad  successionem  non  vocan-^ 

tur.  Modus  enmkgem  dot  donaHoni^etmodtistenendus 

est  contra  jus  comnnmey  et  contra  legem^  quia  modus  et 

canaentio  vincunt  legem.    Ut  si  dkaiur — Do  tali  tantam 

ierram  cum  pertinentOs  in  N.  habendum  et  tenendum  sild 

et  haredibus  suiSf  quos  decame  sua  et  tucore  siU  despon-^ 

sata  procreatos  habuerit.  Vel  sic — Do  taUy  et  tali  uxori 

su€ef  vel  cum  taUJiUa  mea^  8^.  habendum  et  tenendum 

sibi  et  haredibus  suis^  de  came  talis  uxoris^  veljilke 

ereuntHms,  vel  procreatis  vel  procreandis :  quo  cam  cum 

certi  ha^redes  exprimuntur  in  donatione,  videri  poterit 

quod  tantum  sit  descensus  adipsos  hceredes  communes  per 

modum  in  donatione  appositum  ;  omnibus  aUis  h^eredi'  Fleu  Kb.  3. 

bus  suis  a  successione  penitus  exclusis^  quia  hoc  voluit  sJttoQ  ^,30^ 

donator. 

3.  These  limited  donations  were  evidently  derived 

from  thejeudum  taUiatum^  of  which  an  account  has  Diasm-c.  l. 
been  already  given.  They  were  probably  introduced  ^ 
into  JEjigland  about  the  end  of  the  reign  of  King 
Henry  IL,  or  that  of  one  of  his  sons :  for  GlanviUe, 
who  gives  a  very  accurate  account  of  the  diflerent 
estates  that  were  known  in  hid  time,  makes  no  men- 
tion whatever  of  limited  donations :  whereas  we  have 
seen  that  Bracton,  who  wrote  in  the  reign  of  King 
Henry  IIL,  has  given  a  full  description  of  them. 

4w  The  evident  object  of  these  limitations  was  to 
restrain  the  donees  from  disposing  of  the  estates  tbm 

Vol.  I.  G 


^§2  Tide  II.    Estate  Tail.   Ch.  i.  §  4,  5. 

given ;  but  the  general  propensity  which  prevailed 
about  the  reign  of  Edward  I.  to  favour  a  liberty  of 
alienation,  induced  the  judges  to  construe  limitations 
of  this  kind  in  a  very  liberal  manner.  Instead  of  de- 
claring that  the  estates  must  descend  to  those  heirs 
who  were  particularly  described  in  the  grant,  accord- 
ing to  the  evident  intention  of  the  donors,  and  the 
strict  principles  of  the  feudal  law* ;  and  that  the 
donees  shoidd  not,  in  any  case^  be  enabled  by  their 
alienation  to  defeat  the  succession  of  those  who  were 
mentioned  in  the  gift,  or  the  donor *s  right  of  reverter ; 
they  had  recounie  to  an  ingenious  device,  taken  from 
Tit.  13.  c.  2.  the  nature  of  a  condition.    Now  it  is  a  maxim  of  the 

common  law,  that  when  a  condition  is  once  performed, 
it  is  thenceforth  entirely  gone ;  and  the  thing,  to 
which  it  was  before  annexed,  becomes  absolute,  and 
whoUy  unconditional. 

5.  V  The  judges,  reasoning  upon  this  ground,  deter- 
mined that  these  estates  were  conditional  fees ;  that  is, 
Flowd,  235.   ^ere  granted  to  a  *man  and  the  heirs  of  his  body,  upon 
l\lwt.  19  a.  condition  that  he  had  such  heirs :  therefore,  as  soon 
2  —  333.     ag  the  donee  of  an  estate  of  this  kind  had  issue  bom, 
^'      '    his  estate  became  absolute,  by  the  performance  of 
the  condition;   at  least  for  these  three  purposes: 
1.  To  enable  him  to  alien  the  land,  and  thereby  to 
bar,  not  only  his  own  issue,  but  also  the  donor  of  his 
right  of  reverter.    2.  To  subject  him  to  forfeit  the 
estate  for  treason  lOr  felony ;  which,  till  issue  bern^ 
he  could  not  do,  for  any  longer  term  than  that  of  his 


*  Jus  feudale  non  solum  talltis  non  adversari,  set!  maxima  tvi 
favere  constat :  non  solum  quod  nullas  fieminas  ad  successionem  ad- 
mittet,  8cd  multo  magis*  quod  tenorem  succassionis  sen^Nsr  ser- 
yanduiu  jubeat ;  h»reditatemque  secundum  earn  .deferendam  ex- 
presse  jubeat— Cra^i  Lib,  2.  TiU  16.  §  3. 
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own  life ;  least  the  right  of  inheritance  of  the  issue, 
and  that  of  reverter  of  the  donor,  might  be  thereby 
defeated.  S.  To  enable  him  to  charge  the  lands 
with  rents  and  other  incumbrances,  so  as  to  bixid 
his  issue. 

6.  The  donee  of  a  conditional  fee  might  also  alien  Flowd,  241. 
the  lands,  before  issue  had ;  nor  could  the  donor  have 

entered  in  such  a  case,  because  that  would  have  been 
contrary  to  his  own  donation,  which  limited  the  lands 
to  the  donor  and  his  issue.  And  if  the  donee  had 
issue  bom,  after  the  alienation,  the  donor  ^as  ex- 
cluded during  the  existence  of  such  issue.  The  issue 
were  also  bound  by  the  alienation  of  their  ancestor, 
though  previous  to  their  birth ;  because  they  could 
only  claim  in  the  character  of  his  representatives, 
and  were  therefore  barred  by  his  acts.  But  where  the 
donee  of  a  conditional  fee  aliened  before  he  had  issue, 
such  alienation  did  not  bar  the  dbnor's  right  of  re-  . 
verter,  whenever  there  happened  a  failure  of  issue ; 
because  the  subsequent  birth  of  issue  was  not  a  suffi- 
cient performance  of  the  condition  to  render  the 
precedent  alienation  valid. 

7.  Where  the  person,  to  whom  a  conditional  fee  7  Rep.  34  h. 
was  limited,  had  issue,  and  suffered  it  to  descend  to 

such  issue,  they  might  alien  it:  because,  having 
succeeded  by  descent  to  the  estate  of  their  ancestor, 
who  had  acquired  a  power  of  alieiiation  by  having 
issue,  they  took  the  estate  in  the  same  manner,  dis- 
charged from  any  restraint  whatever.  But  if  the  issue 
did  not  alien,  the  donor  would  still  be  entitled  to  his  1  Inst.  19  tf. 
right  of  reverter ;  as  the  estate  would  have  continued 
subject  to  the  limitations  eontained  in  the  original 
donation. 

8.  From  this  mode  of  construing  cpnditional  fees,  statute 
tlie  purposes  for  which  they  w6re  intended  were  ^^  ^*'""' 
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oompletely  frustrated ;  and  therefore  the  nobility^ 
whose  object  was  to  perpetuate  their  possettsdons  in 
their  own  families,,  procured  the  statute  of  Westm.  2. 
IS  Edward  L,  usually  called  the  statute  De  Donis 
ConditionaUbuSj  to  be  made ;  which,  after  reciting  the 
right  of  alienation  assumed  by  the  donees  of  con- 
ditional fees,  proceeds  in  these  words— Domimtf  rex 
statuit  quod  vobmtas  donatoris^  secundum  formam  in 
charta  doni  sui  manffrste  expressam^  de  aetero  ohser- 
vetur^  ita  quod  non  habeanl  iUi,  quibus  tenementum  sic 
Jidt  datum  sub  conditioner  potestatem  aUenmdi  tene- 
mentum  sic  datum^  quo  minus,  ad  exitum  iUorwn  quibus 
tenementum  sic  Juerit  datum,  remaneat  post  eorum 
obitum;  vel  ad  donatorem,  vel  ad  ejus  hwredem^  si 
exiius  deficiat,  revertatur ;  per  hoc  quod  nuUus  sit  ex^ 
itus  omnino  ;  vel  si  aUquis  exitus  Juerit,  etper^nortem 
defidet,  hwrede  de  corpore  hujusmodi  exitus  d^ficiente. 

1  Burr.  115.       9,  This    Statute,  aa   Lord   Mansfield   has  justly 

observed,  only  repeated  what  the  law  of  tenures 
had  said  before,  that  the  tenor  of  the  grant  should 
be  observed  :  therefore  the  juc^es,  in  the  con- 
struction of  it,  determined  that  where  an  estate  was 
limited  to  a  man  and  the  heira  of  his  body,  the 

2  Inst.  335.    donee  should  not  in  future  have  a  conditional  fee  ; 
^  '      *    but  divided  the  estates,  by  creatmg  a  particular 

estate  in  the  donee,  called  an  estate  tail,  subject  to 
which  the  reversion  in  fee  remained  in  the  donor. 
.  10.  In  consequence  of  this  construction,  estates 
limited  in  this  manner  are  not  conditional ;  nor  is 
the  right  of  entry  of  the  donor,  on  failure  of  issue 
of  the  donee,  considered  as  arising  from  a  breach  of 
the  condition,  but  as  a  right  of  reverter  accruing  to 
the  donor  on  the  natural  expiration  of  the  estate 
granted.  The  statute  rejects  the  erroneous  opinion 
which  had  been  hdd  by  Hit  judges,  that  a  donation 

JO 
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of  this  kind  created  a  conditional  fee ;  ai}d  declares 
that  it  vests  an  estate  of  inheritance  in^  the  donees . 
and  some  particular  heirs  of  }iis,  to  whom  it  must 
descend ;   and  that  the  estate  of  the  donor  is  a  piowd.  242. 
reversion,   expectant  gn  the  determination  of  that 
estate. 

11.  Tlie  statute  De  Donis  was  made  in  the  reign  of 
a<prince  who,  from  the  great  number  and  excellence 
of  his  laws,  has  justly  acquired  the  title  of  the 
English  Justinian.  It  is  therefore  highly  probable 
that  he  was  induced,  by  some  motives  unknown  to 

modem  times,  to  give  his  assent  to  a  law  which,  by  \  jngt.  392  h. 
allowing  the  nobility  to  entail  their  estates,  made  it 
impossible  to  diminish  the   property   of  the  great 
families ;  and  at  the  same  time  left  them  all  means 
of  increase  and  acquisition. 

12.  An  estate  tail  may  be  described  to  be  an  Deacription 
estate  of  inheritance,  created  by  the  statute  De  Donis  ^J^^  Estate 
CanditianaUbus ;  which  is  descendible  to  some  parti- 
cular heirs  only  of  the  person  to  whom  it  is  granted, 

not  to  his  heirs  general.  It  is  called  an  estate  tail, 
or  a  fee  tail,  from  its  similarity  to  ihejeudum  tal^ 
Uahan ;  which  appears  to  have  been  well  known  at 
that  time ;  as  it  is  mentioned  in  the  46th  chapter 
of  this  statute  y  where,  in  enumerating  several  kinds 
of  estates,  it  is  said,  ad  terminum  vitee,  vel  amwrtm^ 
vel  per  Jeodtmi  tattiaium. 

13.  Littleton  says,  tenant  in  tail  is  iu  two  man*  iji^  General 
ners ;  tenant  in  tail  general,  and  tenant  in  tail  spe^  and  SpeciaL 
cial.    Where  lands  are  given  to  a  man,  and  the 

heirs  of  his  body,  without  any  farther  restrictioxi,  it 
is  an  estate  in  tail  general,  because  how  often  soever 
such  donee  in  tail  be  married,  his  issue  by  every 
such  marriage  is  capable  of  inheriting  the  estate 
taiL    If  the  gift  i^  restrained  to  certain  heirs  of  the 
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donee's  body,  e:!(cludive  of  others ;  as  where  lands 

are  given  to  a  man  and  the  heirs  of  his  body,  on 

l^ary  his  present  wife  to  be  begotten ;  it  is  an  estate 

in  tail  special ;  and  the  issue  of  the  donee  by  any 

other  wife  is  excluded. 

Tail  Male  14.  If  lands  are  given  to  a  person  and  the  heirs 

Lit.  §  21, 22.  male*  of  his  or  her  body,  this  is  called  an  estate  in 

1  Inst.  25  a.  tail  male,  to  which  the  heirs  female  are  not  inherit* 

a]l>le.    On  the  other  side,  if  lands  are  gi^en  to  a 
person  and  the  heirs  female  of  his  or  her  body,  this 
is  called  an  estate  in  tail  female,  to  which  the  heirs 
male  are  not  inheritable. 
Lit.  §  2i.  15,  In  all  instances  of  special  entails,  which  limit 

th$. lands  to  one  particular  class  of  heirs,  no  descend- 
ant of  the  donee  can  make  himself  inheritable  to 
such  a  gift,  unless  he  can  deduce  his  descent  through 
that  particular  class  of  heirs  to  which  the  succes^on 
of  the  land  was  limited.  Therefore  if  lands  be  given 
to  a  man  and  the  heirs  male  of  his  body,  and  he 
has  issue  a  daughter,  who  has  issue  a  son,  this  son 
can  never  inherit  the  estate ;  for  being  obliged  to 
claim  through  the  daughter,  he  must  necessarily 
shew  himself  out  of  the  words  of  the  gift,  which 
limited  the  lands  to  the  heirs  male  only  of  the 
donee,  which  the  daughtet  cannot  be. 
1  Inst.  25  h.       16*  For  the  same  reason,  if  lands  be  given  to  a 

man  and  the  heirs  male  of  his  body,  remainder  to 
him  and  the  heirs  female  of  his  body;  and  the 
donee  has  issue  a  son,  who  has  issue  a  dau^ter^ 
who  has  issue  a  son ;  this  son  cannot  inherit  either 
of  the  estates ;  because  he  cannot  deduce  his  descent 
wholly  either  through  the  male  or  the  female  Une. 
Estates  in  17*  It  was  formerly  a  practice  for  b  person  to  give 

S^l'^-    Ivids  to  another,  as  a  marriage  portion  vdth  fas 
'  'i^7.      daughter  or  cousin ;  to  hold  to  the  husband  iuact 
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i^ife  in  frank  marriage,  by  which  the  lands  became 
descendible  to  the  issue  of  such  marriage.  Thus 
Glanville  says — Liberum  dicitur  maritagitnnj  quando  Lib.  7.  c  18. 
aliquis  liber  homo  aliquam  partem  terra:  suce  dat  cum 
aUgua  muUere  aUcui  in  maritagitm.  Finch  says  that  B.  2.  c.  3. 
land  could  not  be  given  in  frank  marriage  with  a 
man  that  was  cousin  to  the  donor,  but  always  with 
a  woman. 

18.  The  judges  had  construed  gifls  in  frank  mar-  1  inst.  21  a. 
riage  in  the  same  manner  as  donations  to  persons 

and  the  heirs  of  their  bodies ;  by  which  means  they 
were  considered  as  conditional  fees,  and  consequently 
were  alienable  after  issue  had.  But  this  construction 
being  evidently  contrary  to  tlie  intention  of  the 
persons  who  had  created  such  estates,  the  statute  De 
JDoms^  after  reciting  the  case  of  a  gift  in  frank  mar- 
riage, comprises  it  in  the  remedial  part  of  that  law, 
by  which  means  gifts  of  this  kind  became  estates  in 
tail  special ;  and  the  donees  were  restrained  from 
alienating  them. 

19.  We  have  seen  that  in  consequence  of  the  Estates  Tail 
Statute  Quia  Emptores^  where  a  person  conveys  away  ^j^^  Donor, 
his  whole  estate,  he  cannot  reserve  any  tenure  to  Dissert,  c.  2. 
fatm8el£    This  statute  only  extends  to  those  cases 

where  the  entire  fee  simple  is  transferred ;  therefore^  1  Inst.  23  a. 
where  a  tenant  in  fee  simple  grants  an  estate  tail  pj^^,  237. 
oQt  of  it,  the  tenant  in  tail  will  hold  of  the  donor, 
and  not  of  the  chief  lord. 

9D.  If  the  donor  of  an  estate  tail  grants  over  his  2  Rep.  92  a. 

2  Inst  505 

reversion  to  a  stranger,  the  donee  will  hold  of  such  pyg^,  3(12  I. 
stranger.    But  if  lands  be  given  to  A.  in  tail,  with 
remainder  in  fee  to  a  stranger,  the  donee  of  the  estate 
tail  will  hold  of  the  chief  lord ;  beoiuse  the  whole 
estate  is  conv^ed  away. 
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41.  Where  the  tenant  in  taU  has  also  the  reversion 

in  fee  in  himself,  as  he  cannot  hold  of  himself,  it ' 

being  a  maxim  in  law  that  nemo  potest  esse  tenens  et 

domitms,  he  shall  hold  of  the  superior  lord. 

Modes  of  32.  The  statute   De  Doras  speaks  only  of  three 

cmting  an  .  .!  i       i  •« 

EftateTaii.  modes  of  creating  an  estate  tail;  namely,  by  a  gin 
to  a  man  and  his  wife,  and  to  the  heirs  of  their 
bodies ;  a  gift  in  frank  marriage ;  and  a  gift  to  a 
person  and  the  heirs  of  his  body  issuing.  Yet  if 
lands  be  given  to  a  person  and  his  heirs,  and  if  the 
donee  dies  without  heirs  of  his  body,  that  it  sliall 
remain  to  another,  this  shall  be  an  estate  tail,  by  the 
equity  of  the  statute ;  although  it  be  out  of  the 
words.  For  the  makers  of  the  act  did  not  mean  to 
enumerate  all  the  forms  of  estates  tail,  but  to  put 
these  as  examples :  so  as  all  manner  of  estates  tail, 
general  or  special,  are  within  the  purview  of  the 
act.  At  common  law  the  interest  of  the  donor  was 
inftinged  and  eluded,  which  was  contrary  to  right 
and  good  conscience ;  therefore  the  statute  being 
made  to  restrain  that  vicious  liberty  of  breaking 

Vide  Tit.  32.  g^pij  intents,  which  was  snared  by  the  common 
law,  shall  be  extended  by  equity. 

Wlwt  may  bB  33.  Wi\h  respect  to  the  kind  of  property  on  which 
the  statute  De  Doms  was  meant  to  operate,  the  <my 
word  in  the  statute  is  teaemeiUum,  which  has  been 
stated  to  signify  every  thing  that  may  be  h(4den, 
provided  it  be  of  a  pennanent  nature :  so  that  not 
only  lands  may  be  entailed,  but  also  every  species  of 
incorporeal  properly  of  a  real  nature ;  as  will  be  shewn 
hereafler. 

24.  Mr.  Haigrave  observes  that  two  things  seem 
essential  to  an  entail  within  the  statute  De  Bonis  .- 
one,  that  the  subject  be  land,  ot  something  of  a  real 
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nature ;  the  other,  that  the  estate  in  it  be  an  estate 
of  inheritaHce.  It  is  not  however  necessary  that  the 
thing  to  be  entailed  should  issue  out  of  lands ;  for  if 
it  is  annexed  to  lands,  or  in  anywise  concerns  lands, 
or  relates  to  them,  it  may  be  entailed. 

S5.  Thus  Lord  Coke  says,  that  estovers,  com-  i  Inst.  20  a. 
mons,  or  other  profits  whatsoever,  granted  out  of 
land,  may  be  entailed.     So  the  office  of  serjeant  of 
the  Common  Pleas,  and  the  office  of  keeper  of  a 
church,  may  be  entailed,  as  also  the  office  of  steward,  7  Rep.  33  h. 
receiver,  or  bailiff  of  a  manor. 

26.  It  has  been  stated  that  money,  directed  to  be  Tit.  1.  $  6. 
laid  out  in  the  purchase  of  land,  is  considered  in 

equity  as  land*  In  such  a  case,  if  the  land  to  be 
purchased  is  directed  to  be  conveyed  to  a  person  in 
tail,  he  will  be  considered,  in  equity,  as  tenant  in 
tail  of  the  money  till  the  purchase  is  made. 

27.  As  to  inheritances  merely   personal,  which  l  Inst.  20  a. 
neither  issue  out  of,  nor  relate  to,  land,  or  some 

certain  place;  and  which  are  not  dem^ndable,  ut 
tenemental  in  a  prcedpe^  they  cannot  be  entailed 
within  the  statute  De  Donis.  So  that  when  things  of 
this  nature  are  Umited  to  a  person  and  the  heirs  of 
his  body,  the  doiiee  takes  a  conditional  fee,  and 
may  dispose  of  the  property  as  soon  as  he  has  i|»ue. 

28.  An  annuity  which  only  charges  the  person  of  Idem. 
the  grantor,  and  not  his  lands,  though  it  may  be 
granted  in  fee,  cannot  be  entailed.    In  a  modem  Stafford  v. 
case.  Lord  Hardwicke  held  that  an  annuity  in  fee.  f  v^.^Vo. 
simple,  granted  by  the  crown  out  of  the  four  and  a 

half  per  cen/.  duties,  payable  for  imports  and  exports 
at  the  island  of  Barbadoes,  was  merely  a  personal 
inheritance ;  not  entailable  within  the  statute  De 
Dcms ;  therefore  that  being  settled  upon  A.  and  the 
heirs  of  his  body,  it  was  a  conditional  fee  at  com^ 
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mon  law ;  so  that  A.  having  issue  m^[fat  alien  it» 
and  thereby  bar  the  possibility  of  reverter. 
HoldernetsT.      29.  It  was  held  by  Lord  Thurlow,  in  a  modem 

1  Bro?  R.^"'  ^'^^y  ^^^  ^^  annuity  granted  by  act  of  parliament 
^^^-  out  of  the  revenues  of  the  post-office,  redeemable 

upon  payment  of  a  sum  of  money,  to  be  laid  out  in 
land,  was  a  personal  inheritance  only,  not  entailable 
within  the  statute  De  Donis ;  for  that  notwithstand- 
ing the  power  reserved  to  the  crown  of  laying  it  out 
in  land,  the  parties  had  a  right  to  treat  it  as  an  an- 
nuity ;  and  the  court  of  chancery  would  not  keep 
the  objection,  of  its  being  land,  in  contemplation 
from  centuiy  to  century,  because  of  the  possibility 
of  substituting  the  money  in  the  place  of  the  an- 
nuity. 
Who  may  be      ^*  All  natural  persons  capable  of  holding  estates 
tS*°^'  *°     ^^  inheritance  in  land  may  be  tenants  in  taiL    It 
Willion  V.       ^^^^^  determined  in  4  Eliz.  that  the  king  was  within 
Berkeley,       the  statute  De  DoniSy  as  well  as  a  common  person  ; 

Plowd.227.    ,  ,  '  ^  ,       / 

7  Rep.  32  a.  because  that  statute  was  made  to  remedy  the  error 

which  had  crept  into  the  law,  that  the  donee  had  the 
power  c€  alienating  an  estate,  given  to  tnin  and 
the  heirs  of  his  body  ailer  issue  had,  and  to  restore 
the  common  law  in  this  point  to  its  right  and  just 
course ;  which  it  did,  by  restoring  to  the  donor  the 
observance  of  his  intent.  And  when  the  statute 
DeDanis  ordained  that  the  will  of  the  donor  diould 
be  observed,  it  made  his  will  to  be  a  law,  as  well 
against  the  king  as  against  another. 
Incidents  to  ^I-  Estates  tail,  like  estates  in  fee  simple,  have 
Estates  Tail,  c^rtlun  incidents  annexed  to  them,  which  cannot  be 

restrained  by  any  proviso  or  condition  whatever. 
Power  to  3^*  1^6  ^^  of  these  is,  that  as  tenant  in  tail  has 

commit         sm  estate  of  inheritance!  he  has  a  ri^t  to  commit 

every  kind   of  waste;    by  feUing  timber,  pulling 
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down  houses,  opening  and  working  mines,  &c. ;  but 

this  power  must  be  exercised  during  the  life  of  the 

tenant  in  tail ;  for,  at  the  instant  of  his  death  it 

ceases.  If  ther^ore  a  tenant  in  tail  sells  trees  growing  Perk,  f  58. 

on  the  land,  the  vendee  must  cut  them  down  during  ^  |^'  ^q^j 

the  life  of  the  vendor^  otherwise  they  wiQ  descend 

to  the  heir  as  parcel  of  the  inheritance. 

33.  It  is  said  by  Clark  Jpst.  in  S7.£liz.  that  if  3Leon.i2i. 
tenant  in  tail  grants  all  his  estate,  the  grantee  is  dis- 
punishable for  waste.     So  if  the  grantee  grants  it 

over,  his  grantee  is  also  dispunishable. 

34.  The  Court  of  Chancery  will  not,  in  any  case 
whatever,  restrain  a  tenant  in  tail  from  committing 
waste. 

35.  Thus  Lord  Talbot  is  reported  to  have  said  that  Cases  Temp. 
in  Mr.  Saville's  case,   who  being   an  infant,   and 

tenant  in  tail  in  possession,  in  a  very  bad  state  of 
health,  and  not  likely  to  live  to  full  age,  his  guardian 
cut  down  a  quantity  of  timber  just  before  his  death, 
the  remainder  man  applied  for  an  injunction  to 
restrain  him,  but  could  not  prevail. 

S6.  A  person  setded  lands  on  his  daughter  and  the  Jervis  v. 
heirs  of  her  body,  and  took  a  bond  from  her  not  to  f  Vera '251. 
commit  waste.    The  bond  was  put  in  suit,  but  the 
court  held  it  to  be  an  idle  bond,  and  decreed  it  to 
be  delivered  up  to  be  cancelled. 

37.  Estates  tail  are  subject  to  curtesy  and  dower,  Subject  to 
which  are  incidents  inseparably  annexed  to  them ;  jDower. 
as  will  be  noticed  under  these  titles. 


38.  It  has  been  stated  that  whenever  a  particular  But  not  to 
estate  in  land  vests  in  the  person  who  has  the  fee  11^1.1^49. 
simple  of  the  same  land,  such  particular  estate  is 
immediately  drowned  or  merged  in  it.  In  conse- 
quence of  this  principle,  if  an  estate  had  been  given 
before  the  statute  De  Bonis  to  A.  and  the  heirs  of 
his  body,  it  would  have  merged,  if  the  fee  simple 


9«  TiOe  It  Estate  Taik   Ch.  i.  §  38—4^. 

was  limited  to  A.  by  the  same  conveyance,  or  came 
2  Rep.  61  a.  to  him  afterwards^  But  it  was  determined  by  the 
r  ow  .      .   j^Jg^  ij^  fjiQ  reign  of  Edward  III.  that  an  estate  tail 

could  not  be  merged,  surrendered,  or  extinguished, 
by  the  accession  of  the  greater  estate:  so  that  a 
man  may  have  at  the  same  time,  and  in  his  own  right, 
both  an  estate  tail,  and  the  immediate  reversion  in 
fee  simple,  in  the  same  land. 

39*  The  reason  of  this  determination  was,  that  the 

object  of  the  statute  De  Doms  being  to  render  estates 

tail  unalienable,  if  they  were  allowed  to  merge  in 

the  fee  simple,   an    obvious    mode   of  destroying 

them  might  have  been  adopted,  by  the  tenant  in 

tail's  purchasing  the  reversion.     There  is  however 

one  case  in  whicli  an  estate  tail  merges  in  the  rever- 

Tit.  35.C.9.   sion,  which  will  be  stated  hereafter. 

hasaBiebt        40.  Tenant  in  tail,  having  an  estate  of  inheritance, 

to  the  Title    j^^g  ^^  right  to  all  deeds  and  muniments  belonging  to 

Fapillon  ▼.      the  lands ;  which  the  Court  of  Chancery  will  order  to 

Is  not  bound       ^^*  Tenant  in  tail  having  only  a  particular  estate^ 
to  pay  off  In-  and  not  the  entire  property,  he  is  not  bound  to  pay 

off  any  charges  or  inctunbrances  affecting  the  estate : 
but  where  a  tenant  in  tail  does  pay  off  an  incum- 
brance chaiged  on  theTee  simple,  the  presumption  is, 
Jones  ▼.         that  such  payment  was  made  in  exoneration  of  the 
1  Bro!lL       estate ;   b^ause  he  may,  if  he  pleases,  acquire  the 
206.  absolute  ownership. 

42.  The  tenant  in  tail  may  however  in  a  case  of 
Kirkbam  v.     this  kind,  by  taking  an  assignment  of  the  incum* 

Tit^?5.  c.  4.   ''^^'^^^^^  to  ^  -trustee  for  himself,  or  by  several  other 

acts,  charge  the  estate  with  the  payment  of  such 

incumbrance. 

Shrewsbury        43^  jhe  Earl  of  Shrewsbury  being  tenant  in  tail 

buiy.iVea.    under  an  act  of  parliament,  which  restrained  him 

Junr.  227.     fy^j^  alienation,  unless  he  conformed  to  the  established 
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religion,  and  being  a  Roman  catholic,  paid  off  a  sum 
of  i?15,000  charged  on  the  estate  for  his  sisters' 
portion3,  without  taking  any  assignment  of  the  term 
by  which  that  siim  was  secured ;  or  any  declaration 
of  trust  of  it  for  himself.  In  1751  Lord  S.  by 
deed,  reciting  that  he  was  seised  of  the  freehold,  subject 
to  this  charge,  that  he  had  paid  off  the  portion  of 
one  of  his  sisters,  and  part  of  the  portion  of  another, 
and  that  as  none  of  the  portions  had  been  raised 
under  the  term,  he  had  a  right  to  have  them  raised 
for  himself:  He  in  consideration  of  jflOOO  conveyed 
an  advowson,  being  part  of  the  premises  comprised 
in  the  term,  to  one  Robinson ;  the  trustees  consented, 
and  were  parties,  upon  condition  that  the  considera- 
tion should  go  in  discharge  of  the  portions.  Lord 
S.  died  in  1787»  leaving  a  will,  but  without  taking 
any  notice  of  his  right  to  be  reimbursed  this  sum,  or 
doing  any  other  act  by  which  his  intention  could  be 
known. 

A  bill  was  brought  by  his  personal  representative 
against  the  next  tenant  in  tail,  and  the  trustees  of 
the  term,  praying  that  they  might  be  compelled  to 
raise  such  sums  as  were  paid  by  the  late  earl  to  his 
sisters. 

LordThurlow  said  that,  in  the  transaction  of  1751 
respecting  the  advowson,  there  was  a  perfect  and 
distinct  recognition  that  the  circumstance  of  paying 
off  the  charge  did  make  Lord  S.  a  creditor;  and  >5 Ves.  173. 
decreed  for  the  plaintiff. 

44.  It  was  /ormerly  held,  that  a  tenant  in  tail^  wasi 
not  even  bound .  to  keep  down  the  interest  of  any 
incumbrances  charged  on  the  estate.  It  has  been  since  Tit.  15.  c.  4. 
resolved,  that  in  some  cases  he  is  bound  tQ  keep  dowii 
the  interest. 
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Section  1. 

^I^HE  statute  De  Bonis,  affecting  a  perpetuity, 
-*"  restrains  the  tenant  in  tail  from  alienating  lUs 
estate,  by  any  mode  whatever,  for  a  greater  term  than 
that  of  his  own  life.  Thus  Littleton  says — **  If 
tenant  in  tail  grants  all  his  estate  to  lanother,  the 
grantee  has  no  estate  but  for  term  of  life  of  the 
tenant  in  tail,  and  the  reversion  of  the  tail  is  not 
in  the  tenant  in  taU,  because  he  has  granted  all  his 
estate  and  rights :  But  the  reversion  and  inheritance 
of  the  tail,  during  the  life  of  the  tenant  in  tail^  is  in 
abeyance. 

2.  It  is  however  observable  that  the  words  of  the 
statute  jDe  DoniSj  by  which  the  alienation  of  an  estate 
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tail  is  prohibited,  only  extend  to  the  original  donee, 
and  not  to  his  issue.    Nee  habeani  ilUy  qvibus  tene- 
mentum  skjverit  daium^  potestatem  alienandL     But  Plowd.  13. 
still  the  prohibition  was  extended  by  the  judges  to  239.^"^^' 
the  issue,  in  infin&um.    And  Brcke  says,  the  omis-  ^b.  Tit.  Par- 
sion  of  the  heirs  of  the  donee  in  the  statute  was  a 
misprision  of  the  clerk, 

S.  Lord  Coke,  in  his  comment  on  this  statute,  2  Inst.  336. 
says  — "  It  was  adjudged  by  Beresford  that  the 
issues  in  tail  should  not  alien,  no  more  than  they  to 
whom  the  land  was  given  ;  and  that  was  the  intent 
of  the  makers  of  the  act;  and  it  was  but  their 
negligence  that  it  was  omitted,  as  there  it  is  said. 
In  this  case,  by  way  of  purchase,  the  land  is  given 
to  the  donees,  and  by  way  of  limitation  to  the  issues 
in  tail ;  and^  therefore,  by  a  benign  interpretation, 
the  purview  of  this  extends  to  the  issues  in  tail." 

4.  Although  the  statute  De  Donis  restrains  tenants  His  Aliena- 
in  tiail  from  alienating  their  estates  for  any  longer  absolutely 
term  than  that  of  their  own  lives ;  yet  this  must  v^id. 
not  be  understood  literally,  that  the  grantee  has 

only  an  estate  for  the  life  of  the  tenant  in  tail,  which  2  Ld.  Raym. 

•  779 

determines  ipso  facto  by  the  death  of  the  tenant  in  vide  Macbill 

taii     All  that  is  meant  by  it  is,  that  the  grantee's  y-  Clarke, 
estate  is  certain  and  indefeasible,  during  the  life  of 
the  tenant  in  tail  only ;  upon  whose  death  it  becomes 
defeasible  by  his  issue. 

5.  It  is  however  otherwise  where  a  thincr  is  Walter  v. 
granted  out  of  an  estate  that  is  entailed,  as  a  rent ;  Bulst.'32. 
for  sudi  grant  becomes  absolutely  void  by  the  death 

of  the  grantor,  and  can  never  be  made  good. 

6.  The  law  considers  the  tenant  in  tail  as  having  Sometimes 
not  only  the  possession,  but  also  the  right  of  pos-  tinuance. 
session  and   inheritance  in  him ;   he  is  therefore 
allowed  to  alienate  them  by  certain  modes  of  con- 
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veyance,  so  as  to  take  away  the  entry  of  the  issue^ 
and  drive  him  to  his  action ;  which  is  called  a  dis- 
continuance. For,  as  Lord  Coke  says — '*  Seeing  he 
had  an  estate  of  inheritance,  the  judges  compared  it 
to  the  case  where  a  man  was  seised  in  right  of  his 
wife,  or  a  bishop  in  right  of  his  bishopric,  or  an 
1  Inst.  325  a.  abbot  in  right  of  his  monastery. 

7*  An  estate  tail  may  be  discontinued  by  five  dif- 
ferent modes  of  conveyance ;  namely  feofiment,  fine, 
recovery,  release,  and  confirmation.  But  it  is  a  rule 
of  law,  that  in  order  to  work  a  discontinuance  of 
an  estate  taO,  the  person  discontinuing  must  be 
actually  seised  by  force  of  tlie  entail. 

8.  Where  an  estate  tail  is  discontinued,  the  estates 
in  remainder  and  the  reversion  are  also  in  general 
discontinued.  But  where  they  are  not  discontinued, 
the  estate  tail  is  not  discontinued ;  and  therefore,  if 
the  reversion  or  remainder  be  in  the  king,  the  tenant 
in  tail  cannot  discontinue  the  estate  tail :  for  the 
king  is  a  body  politic  of  all  others  most  high  and 
worthy,  out  of  whose  person  no  estate  of  inherit- 
ance or  freehold  can  pass,  or  be  removed,  without 
matter  of  record. 

9.  A  tenant  in  tail  may  also  alienate  his  estate 
by  other  modes  of  conveyance  which  only  transfer 
the  possession,  and  not .  the  right  of  possession. 
These  alienations  do  not  however  become  ipso  facto 
void  by  the  death  of  the  tenant  in  tail^  but  may  be 
avoided  by  the  entry  of  the  issue. 

10.  If  a  tenant  in  tail  exchanges  with  a  tenant  in 
fee  simple,  it  wiU  be  good,  till  it  is  avoided  by 
the  entry  of  the  issue  in  tail. 

11.  In  all  cases  of  alienation  by  tenants,  in  tail, 
the  alienee  has  an  estate  of  inheritance,  descendible 

10 Rep. 96a.  to  him  and  his  heirs,  as  long  as  the  tenant  in  tail 


Sometimes 

Toidable 

by  Entry. 

Seymour's 

Case, 

10  Rep.  95. 

2  Ld.  Raym. 

779—782. 

7  Term  R. 

273. 

1  Inst.  51a. 


Creates  a 
Base  Fee. 
Plowd. 


Titk  IL   Estate  Tail   Ch.  ii.  S  11—15.  SfJ 

has  heirs  of  his  body,  inheritable  to  the  estate  tail ; 
'  which  is  called  a  base  or  qualified  fee.  In  many 
cases  this  estate  may  be  avoided,  after  the  death  of 
the  person  who  created  it,  by  the  action  or  entry  of 
the  issue  in  tail ;  in  some  both  the  action  and  entxy 
of  the  issue  in  tail  are  taken  away.  But  till  a  base  '^^  3^-  <^*  9* 
fee  is  determined,  it  has  all  the  incidents  of  an  estate 
in  fee  simple, 

12.  Where  a  tenant  in  tail  makes  a  conveyance  Sutton 
an  fee  for  a  valuable  consideration,  the  Court  of  2Atk.^ibK 
Chancery  will  decree  him  to  make  a  good  title. 
Mr.  Justice  Wright  is  reported  to  have  said,  that 
the  court  will  not  point  out  what  title  the  tenant  in 
tail  shall  make ;  but  will  decree  him  to  make  such 
title  as  he  is  capable  of  doing. 

13^.  Where  a  tenant  in  tail  limits  an  estate  to  Csnnot 
commence  after  his  own  death ;  it  is  absolutely  void.  Estate  to 
*nd  he  continues  to  be  tenant  in  tail  as  before;  commence 

after  hit 

Jbecause  there  the  issue  in  tail  has  a  right  paramount.  Death. 
jfcr  JoTfnMi  dofiu 

14.  A  tenant  in  tail  covenanted  to  stand  seised  ^edingfietd's 
to  the  use  of  himself  for  life,  after  to  the  use  of  Bla/895.  * 
his  eldest  son,  and  his  heirs.    It  was  resdved  that  ^  ^'  ^^  •• 
the  «on  should  not  have  the  land  by  this  covenant ; 

for  when  the  tenant  in  tail  covenanted  to  stand 
aeised  to  the  use  of  himsdf  for  life,  it  was  as  much 
.as  he  could  lawftdly  do ;  the  limitation  over  was  BKthmaa's 
void  ^.  and  he  was  seised  as  before.  j^^  ^  ^  3 

15.  A  tenant  in. tail  covenanted,  in  consideration  Machttt  v. 
of  natural  love  and  afiection,  to  stand  seised  to  the  2  Ld'^iuYm 
use  of  himself  for  life,  remainder  to  his  eldest  son  778. 

in  tail,  &c.    The  question  was,  whether  the  tenant  n  ^  19/ 
ia  tail  had  made  any  alteration  in  his  estate  by  this 
^covenant.. 

Vol.  I.  H 
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Lord  Chief  Justice  Hok  delivered  the  opinion  af 
Vide  Tit.  32:  the  €ourt.  He  said  it  had  been  made  a  question  if 
c.  10&  11.    ^f^^Y^  in  tail  bargained  and  sold,  or  leased  or  re- 

leased,  or  covenanted  to  stand  seised  of  lands  entsuled^ 
to  another  in  fee,  whether  the  estate  conveyed  de- 
termined by  the  death  of  the  tenant  in  tail,  or .  con* 
tinued  till  the  actual  entry  of  the  issue  in  tail:  he 
held  that  such  estate  continued  till  the  actual  entry 
of  the  issue  in  tail ;  for  these  reasons :    1 .  Because 
tenant  in  tail  had  an  estate  of  inheritance  in  him ; 
and  before  the  statute  De  Doms^  it  was  held  that 
such  estate  was  a  fee  simple  conditional :  then  the 
statute  made  no  alteration  as  to  the  tenant  in  tail 
himself,   but  only   made   provision   that  the  ^  issue 
in  tail  should  not  be  disinherited  by  the  alienation 
•of  his  ancestor.     By  Coke  Lit.  18.  it  ajfpeared'that 
•a  base  fee  might  be  created  out  of  an  estate  tail  ^ 
where  it  was  said,  that  if  a  gift  in  tail  was  made  to 
a  villein,  and  the  lord  entered,  he  had  a  base  fee. 
Then  if  a  base  fee  might  be  created  out  of  an  estate 
tail,  there  was  great  reason  that  the  bargainee,  &c. 
of  tenant  in  tail  should^  have  it.    2.  The  tenant  in 
tail  had  the  whole  estate  in  him,  theiefore  there  was 
no  reason  why  he  could  not  divest  himself  of  it»  by 
grant,  bajrgain,  and  sale,  &c.,   since  the  power  of 
disposition  was  incident  to  the  property  of  every 
one.    3.  It  was  no  prejudice  to  the  issue  in  tail, 
therefore  no  breach  of  the  statute  D^Dowi*.  Indeed 
there  were  strong  words  in  the  act  for  restraining 
alienations  to  the  prejudice  of  the  issue  in  taili  where 
it  says,  Quodjinis  ipso  jure  sit  nuUus,  lee. ;  yet  the 
construction  of  the  said  words  had  always  been,  that 
the  entry  of  the  issue  was  tolled  by  such  fine,  and 
he  was  driven  to  his  formedon.    Tlierefore  if  an  act. 
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drove  the  isi^ue  in  tail  to  his  formedon,  would 
not  be  a  breach  of  the  statute  ;  much  less  woyld  it 
be  a  breach  of.  the  statute  tio  drive  the  iiisue  in  tail 
to  enter,  to  avoid  a  bwgain  and  sale  by  his  ancestor. 
As  to  authorities,  Seymour's  case  was  in  point,  where  lo  Rep.  95. 
it  was  held  that  the  bargainee  of  tenant  in  tail  had  '^'^'  ^^'"^^  ^^ 
A  descendible  estate.    In  3  Co«  Rep.  84  b.  the  case 
in  Littleton,  $  613,  was  put  and  con3idered ;  and 
there  it  was  held  that  the  wwds  ought  not  to  be 
literally  understood.    Those  of  Littleton  were,  that 
M  tenant  in  tail  granted  totum  staium  wum  to  L  S» 
and  his  heirs,  and  made  him  livay  of  seisin^  yet  his 
estate  determined  by  the  death  of  the  tenant  in  tail. 
But  this  ought  to  be  understood*  that  it  was  no  dis- 
continuancct  but  would  drive  the  issue  in  tail  to 
enter  to  avoid  it.    4.  That  in  this  caae  the  covenant  7  Mod.  26. 
to  stand  seised  did  not  alter  the  estate  tail,  but  it  still 
continued.    The  reason  was,  that  though  the  tenant 
in  tail  might  make  a  conveyance  of  the  estate  in 
his  lifetime,  which  should  be  good  and  binding, 
tiU  avoided   by   the   issue ;    yet  any   conveyance 
which  he  made,  to  commence  after  his  death,  should 
be  void  i  if  by  possibility  it  might  not  take  effect 
during  his  life.    The  estate,  by  this  covenant,  was 
to  commence  from  and  after  the  death  of  the  tenant 
in  tail ;  and  the  instance  put  of  a  lease  for  years  was 
apposite.    If  a  tenant  in  tail  made  a  lease  for  years 
not  warranted  by  the  statute  32  Henry  VIII.,  to 
comiQence  immediately,  or  which  might  possibly 
commence  during  his  life,  such  lease  was  voidable 
only  by  his  issue*  on  his  death ;  but  if  he  made  a 
lease  to  commence  from  and  after  his  d^th,  it  was 
ipsoficiji^  void.    Now  this  remainder  was  limited  to 
qommenqe  ftom  an4  ||f\er  the  death  of  the  tenant  in 
tail,  therefore  it  ^as  void  j,  it  might  be  said  that  here 

H2 


'100  Title  \l.   Estate  Tail   Ch.  ii.  §15,  16. 

lie  covenanted  to  stand  seised  to  the  use  of  himself 
for  life,  the  remainder  over,  so  that  the  estate  to 
arise  upon  the  covenant  to  stand  seised,  did  arise  in 
his  own  lifetime.  To  this  it  was  answered,  that  the 
covenant  to  stand  seised  to  the  use  of  one's  self  was 
void,  except  for  the  sake  of  the  remainder  over  ;  that 
the  remainder,  being  to  commence  after  his  death, 
was  void ;  and  the  covenant  to  stand  seised  to  his  own 
use  coiild  not  be  good,  for  the  sake  of  a  void  thing. 

What  was  the  reason  that  such  estate  was  void, 
when  it  was  limited  to  commence  after  the  death  of 
tenant  in  tail  ?  It  was  because  it  was  to  commence 
at  a  time  when  the  right  of  the  estate,  out  of  which 
it  would  issue,  was  in  another  person,  by  a  title 
paramount  to  the  conveyance,  viz.  per  Jbrmam  dani. 
A  tenant  in  tail  had  an  estate  out  of  which  he  might 
carve  other  estates,  provided  he  did  it  out  of  the 
estate  in  himself,  so  as  to  make  it  rightful  in  its  cre- 
ation, but  otherwise  not.  For  it  would  be  mjurious 
to  make  good  a  lease,  or  other  estate,  commencing 
upon  the  right  of  another,  whose  title  was  paramount 
*  to  the  lease  or  estate  so  made.  In  the  principal  case 
the  issue  in  tail  had  a  title  paramount,  the  title  df  the 
remainder,  by  virtue  of  the  covenant,  the  very 
minute  th£  remainder  would  take  effect ;  that  wasr 
the  only  true  reason.;  therefore  to  make  such  an  e^ftate 
to  take  effect  upon  the  possession  of  the  issue,  whose 
title- was  paramount,  would  be  to  make  an  estate  take 
effect  by  wrong,  the  very  minute  it  had  its  creation. 
Docv.  Adjudged  that  the  remainder  was  void,  and  the 

Tit.  5.  c.  2.     estate  tail  not  altered  by  this  covenant. 
Exception.         16^  It  was  however  laid  down  in  tiie  preceding 

case,  that  an  estate  created  by  a  tenant  in  tail,  which 
must,  or  by  possibility  might,  commence  in  the  ltfe« 
time  of  the  tenant  in  tail,  was  good* 


Tith  II.   JKstate  Tail.  Ch.  n.  S  17—21.  101 

17.  .Thus  if  a  tenant  in.  tail  covenants  to  stand  2Ld.  Rayn). 
teised  to  the  use  of  the  covenantee  for  life,,  remainder  ^^*  "^^-^ 
to  I*  S.  in  fee,  or  to  the  use  of  L  S.  for  life,  remainder 

to  L  N.  in;  fee ;  the  remainder  i»good ;  till  avoided 
by  the  entry  of  the  issue  in  tail,  although,  the  tenant 
in  tail  dies  before  the  remainder  takes  effect ;  because 
the  estate  for  life  takes  effect  immediately,  and  the 
remaind^  might  by  possibility  have  taken  effect  in 
the  life  of  the  tenant  in  tail. 

18.  So  if  tenant  in  tail  releases  to  I.  S.  in  fee,  to  Idem. 
the  use  of  himself  for  life,,  remainder  to  I.  N.  in  fee, 
afler  his  death ;  this  remainder  is  good, .  though  it  is 

to  commence  afler  the  death  of  the  tenant  in  tail ; 
because  \t  arises  out  of  the  estate  of  the  releasee ;  l>pe>  v* 
which  estate  would  have  been  good,  till  avoided  by  jit,  5/c.  2. 
the  entry  of  the  issue  in  tail. 

19.  The  issue  in  tail  is  not  bound,  either  at  law  or  in  The  issue  not 
equity,  to  complete  any  contract  or  agreement  made  Ancestors  * 
by  his  ancestor,  respecting  the  estate  tail,  because  Contracts. 
the  issue  claims,  perfirmam  doni,  from  the  person  by  3Rep.  4i  b» 
whom  the  estate  tail  was  originally  granted,  and  not  271*.    ^^' 
from  his  ancestors.  2  V»,  es4. 

SO.  It  was  formerly,  held  that  a  covenant  by  a  HiUv.Garf, 
^tenant  in  tail  to  levy  a  fine  upon  a  valuable  considera-  q^  2^4. 
tion,  and  a  decree  that  he  should  do  so,  would  bind  Cavenditb 
the  issue  in  tail.   .This  doctrine  was.  soon  altered,  Hob. 203. 
laqd  it  was  determined  that  a  comt  of  equity  c«nnot  ^  ^®°^-  ^^^' 
4lispense  with  any  of  thsoe  forms  which  the  law  re- 
quires to  bar  ^tates  tail. 

21.  A  tenant  in  tail  made  a  mortgage,  without  Jenkins 
Jevying  a  fine,  with  a  covenant  for  inrther  assurance,  I'l^v.  237. 
and  died.    Lord  Keeper  Bridgeman  would  not  compel 
jthe  issue  to  make  the  assurance  good ;  though  the 
/ather  might  have  done  it  by  fine  or  recoveiy. 

H3 
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Herbert  v.         ^^*  ^  tenant  in  tail  entered  into  articles,  concern- 
Tream,         ing  his  lands,  for  payment  of  his  debts ;  but  died 
^*     '  without  doing  any  act  to  destroy  the  estate  tail.     It 
was  decreed  that  this  agreement  could  not  be  exe- 
cuted against  the  heir  in  tail. 
Sanson  v.  ^-  A  decree  was  obtained  against  a  tenant  in  tail» 

^*?^^^'  ,   who  had  contracted  for  the  sale  of  his  estate,  and 

Glib.  R.  1 64. 

Weale  v.       received  a  great  part  of  the  consideration,  to  compel 

2  Vern  306   "^^  ^  ^^^  ^  ^^^*  ^^^  suflfer  a  recovery.   The  tenant 
1  P.  Wins,      in  tail  stood  but  all  process  against  him,  to  a  con- 
tempt, and  died.    A  bill  was  then  brought  against  his 
issue  to  revive  the  decree  against  him,  which  was 
dismissed. 
Wharton  S^*  A  tenant  in  tail  covenanted  to  settle  a  jointur^e 

▼.Wharton,    ^^  jjjg  ^f^^    jj^  order  to  perform  his  covenant,  lie 

2  Vera.  3.  * 

acknowledged  a  fine,  but  died  before  it  was  per- 
fected.   The  Court  of  Chancery  refused  to  supply 
\       this  defect  against  his  issue. 

25.  Where  a  person  is  prevented  from  barring  an 

estate  tail  by  force  and  management,  the  Court  of 

Iruttrell  ▼.      Chancery  will  con^el  the  parties  to  act  as  if  the  re- 

Tit"36.'c.  11.  c^v®^  ^^d  been  suffered. 

Unless  he  26.  If  the  issue  in  tail  does  any  act  towards  carry- 

£-        mg  Ae  contact  or  .g«e,„e„t  of  hi.  «,ceHor  im. 

execution,  it  will  then  become  binding  on  him  ;  and 
he  will  be  compelled,  in  equity,  to  perform  it. 
iloss  V.  Ross,      27-  Francis  Ross  having  issue  James  his  Intimate 
Ca.  1^1.        ^^"»  ^^^  J<dm  a  bastard,  devised  lands  to  John  in 

tail.  James  having  copyhold  lands  by  descent, 
James  and  John  agreed  to  exchange  their  estates^ 
Tlie  agreement  being  executed,  James  obtained  a 
decree  against  John  to  levy  a  fine  of  his  estate  tail, 
and  hy  that  means  to  settle  it  on  James.  John  died 
in  contempt  for  not  obeying  the  decree ;  his  issue 
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Altered  on  the  copyhold  estate,  a&d  continued  in  the 
enjoyment  of  it ;  in  consequence  of  which  a  bill  wa& 
£led  against  him  by  James,  to  perform  the  agreement 
made  by  bis  father. 

It  was  said  by  the  court,  that  if  a  tenant  in  tail 
agrees  to  convey,  he  is  bound  by  that  agreement :  if  he 
dies  without  performing  it,  his  issue  is  not  bound  to 
perform  it.  But  if  the  issue  accepts  of  the  agreement, 
and  enters,  as  in  this  case,  on  the  lands,  it  then  be- 
comes his  own  agreement,  and  wilt  bind  him.  So 
decreed  against  the  defendant* 

28.  The  issue  in  tail  is  not  subject  to  any  of  the  ^or  subject 
delyts  or  incumbrances  of  his  ancestor;  therefore  if  a  !?^'*,^®^I?- 

.,      T  ,    ,  .  Bro.  Ab.Tit. 

tenant  m  tail  acknowledges  a  statute  or  recogm^ance^  Recog.  pi.  7. 
upon  which  the  land  entailed  is  extended,  the  issue 
in  tail  may  enter,  upon  the  death  of  the  ancestor, 
and  oust  the  creditor. 

S9.  Estates  tail  were  not  originally  liable,  in  the  Except 
hands  of  the  issue,  to  the  payment  of  debts  due  by  CrownDebts^ 
ther  ancestor  to  the  crown.  But  it  is  enacted  by  the 
atatitte  SS  Hen.  VIII.  c.  39-  §  75.  That  all  manors 
laadsi,  tenements,  and  hereditaments  iR^uch  shall  come 
or  be  in  the  possession  of  any  person  or  persons  to^ 
whom  the  same  shall  descend,  revert,  or  remain  in  fee 
aimpley  or  in  fee  tail  general  or  special,  by,  from,  or 
after  the  death  of  any  of  his  or  their  ancestors,  whose 
heir  he  is ;  idiich  said  ancestor  or  ancestors  was  or 
shall  be  indebted  to  the  king,  or  to  any  person  or 
persons  to  his  use^  by  judgement,  recogniaance, 
oA^atioii,  or  any  other  specialty,  the  debt  whereof 
shall  not  be  paid ;  then  and  in  such  case  the  same 
maaoff,  Sec.  shall  be  and  stand  charged  and  charge- 
able to  and  for  the  payment  of  the  said  debt. 

do.  Upon  the  construction  of  this  act,  it  was  re-  Anderson's 
solved  by  the  barons  of  the  Exchequer  in  41  Eliz.  ^^^^*  ^  ^^P* 

H4 
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-on  conference  had  with  Popham,  Ch.  J.  and  diVen 
other  justices,  1.  That  before  this  statute^  if  tenant 
in  tail  became  indebted  to  the  king  by  judg^nent, 
recognizance,  obligation^  or  otherwise,  and  died,  the 
king  should  not  extend  the  land  in  the  seisin  of  the 
issue  in  tail ;  for  the  king  was  bound  by  the  statute  De 

ante,  c.  1.      Donis ;  as  it  was  adjudged  in  Lord  Berkdey's  case. 

2.  That  if  the  tenant  in  tail  becomes  indebted  to  the 

Tit.  ] .  §  67.    king,  by  the  receipt  of  the  king's  money,  or  other* 

wise,  unless  it  be  by  judgement,  recognizance,  obli- 
gation, or  other  specialty,  and  dies ;  the  land  in  the 
seisin  of  the  issue  in  tail  ^all  not  be  extended  for 
such  debt  of  the  king's.  For  this  statute  extends 
only  to  the  said  four  cases ;  and  all  other  debts  Te- 
main  at  common  law.  S.  That  if  tenant  in  tail  be- 
comes indebted  to  the  king  by  one  of  the  four  ways 
above  mentioned  in  the  said  act,  and  dic!s ;  and, 
before  any  process  or  extent,  the  issue  in  tail,  bond 
fide^  aliens  the  land,  it  shall  not  be  extended  by  force 
of  the  said  act.  For,  as  it  appears  by  the  wwds 
thereof^  it  makes'  the  land  in  the  possession  or  seisin 
of  the  heir  in  tail  onlyj  liable  against  the  issue  in  tail, 
and  not  the  alienee.  For  the  makers  of  the: act  had 
reason  to  favour  the  purchaser,  farmer,  &c.  of  thebeir 
in  tail,  more  than  the  heir  himself:  because  they  are 
strangers  to  the  debts  of  the  tenant  in  tail,  and  came 
to  the  land  bondjide^  on  good  consideration.  4.  That 
a  debt  originally  due  to  a  subject,  to  which  the  king 
becomes  entitled  by  attainder,  forfeiture,  gift  of  the 
party,  or  any  other  collateral  way,  was  not  within 
the  statute ;  which  only  extended  to  debts  originally 
due  to  the  king,  by  judgement,  recc^nizance,  obli^ 
gation,  or  other  specially.    ^ 

31.  Where  a  person  takes  an  estate  tail,  by  gift 
from  his  ^ancestor,  on  good  consideration^  such  estate 
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is  not  liable  to  a  debt  of  the  ancestor,  contracted 
after  the  gift  was  made. 

3S.  Fofllcew  being  seised  in  fee  of  the  manor  of  S»  Fotkew's 
in  consideration  of  his  son's  marriage,  covenanted  2L!^n»  90. 
to  levya  fine  of  the  said  manor  to  the  use  of  him- 
^self  and  his  wife  for  their  lives,  remainder  to  the 
jise  of  his  son  and  his  wife,  and  the  heirs  of  their 
bodies.    A  fine  was  levied   accordingly.    Foskew. 
afterwards  acknowledged  a  recognizance  to  Queen 
Elizabeth,  and  died  indebted  to  the  crown.    The 
manor  of  S.  was  extended  for  the  queen's  debt 

It  was  argued  by  Coke,  that  the  manor  was  not 
chaigeable  by  the  stat  S3  Hen.  VIII.  For  the  object 
of  that  statute  was  to  make  lands  entailed  liable  to 
the  king's  debts,  where  they  were  not  .so  before, 
against  the  issue.  But  the  words  **  was  or  shall  be 
indebted"  should  not  be  intended  after  the  gift 
made.  That,  '^  shaU  be,"  was  to  be  intended  of 
future  debts,  after  the  statute :  whereas,  at  the  time 
of  the  setdement,  Foskew  was  not  receiver  or  other 
otRcer  to  the  queen.  That  this  was  not  within  the 
statute,  for  the  words  were,  by  gift  of  his  ancestors. 
Here  the  son  had  not  the  manor  by  gift  of  his  father, 
but  rather  by  the  statute  of  uses ;  and  so  he  was  in, 
in  the  post,  not  in  the  per,  by  his  ancestor :  for  the 
fine  was  levied  to  divers  persons,  to  the  uses  afore-' 
said ;  nor  was  the  gift  a  mere  gratuity,  but  in  con- 
sideration of  marriage ;  and  the  debt  accrued  not; 
tin  after  the  gift. 

He  admitted  that  if  there  had  been  any  fraud  in 
the  case,  or  any  purpose  in  Foskew,  when  he  made 
the  .conveyance,  to  become  the  king's  debtor  or  officer, 
it  Would  be  within  the  statute,  and  the  gift  had 
been  a  mere  gratuity,.  Resolved  that  the  laud^ 
should  be  discharged.       ^ 
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33.  One  Hawthorn  having  an  office  which  rendered 
him  an  accountant  to  the  crown,  became  indebted  to^ 
Queen  Elizabeth  by  obligation.  Two  years  after  he 
covenanted  with  one  Coxhead,  in  consideration  of 
his  son's  marrying  his  daughter,  to  stand  seised  to 
the  use  of  himself  for  life,  remainder  to  the  use  of 
Coxhead  and  his  daughter  in  tail.  Hawthorn  after- 
wards accepted  another  office  of  account,  by  reason 
of  which  he  became  indebted  to  the  crown,  and 
committed  suicide.  ^ 

The  crown  having  seized  his  lands,  Coxhead 
petitioned  that  they  might  be  discharged :  to  wluch 
it  was  answered,  that  the  lands  were  subject  to  what 
was  due  to  the  crown  by  reason  of  the  first  office^ 
which  he  had  before  the  conveyance,  by  the  statute 
13  Eliz. ;  but  as  to  the  oflSce  which  he  had  accepted 
after  the  conveyance,  the  arrears  of  that  was  not  a 
charge  upon  the  lands  conveyed.  tJpon  Coxhead's 
paying  the  arrears  of  the  first  office,  he  had  an 
am&oeas  manus. 

34.  In  conformity  to  the  principle  that  a  tenant  in 
tail  can  only  alien  or  charge  his  estate  for  his  own 
life,  all  leases  made  by  tenants  in  taS  might  have  been 
avoided,  aft:er  their  death,  by  their  issue.  By  tiie 
statute  32  Hen.  VIH.  c.  28.  tenants  in  tail  are  enabled 
to  make  leases  for  three  lives  or  SI  years,  which 
shall  bind  their  issue,  but  not  the  persons  in  reqiainder, 
or  the  reversioner. 

35.  By  the  statute  21  Ja.  I.  c.  19-  §  12.  the  com-^ 
missioners  of  bankrupts  are  enabled  to  convey  any 
manors  or  hereditaments  whereof  any  bankrupt  is 
seised,  of  an  estate  tail  in  possession,  reversion^  or 
remainder,  whereof  no  reversion  or  remainder  is  in 
the  king,  of  the  gift  or  provision  of  his  magesty.  It 
is  further  provided,  that  all  such  conveyances  shall 


TiOe  U.  Estate  TaiL    Ch.  ii.  §  S5-^^.  I9f 

be  good  against  the  said  bankrupts,  and  the  issue  of 

their  bodies,  and  agamst  all  persons  whatever,  whom 

the  said  bankrupts,  by  common  recovery  or  other  ^ 

wajrs  or   means,  might  cut  off  or  debar  from  any 

remainder,  reversion,  rent,  profit,  title,  or  possibility 

in,  to,  or  out  of  the  said  manors,  &c. 

36.  Where  a  bankrupt  is  tenant  in  tail  in  posses- 
sion, the  commissioners  of  bankrupts  are  enabled, 
by  this  statute,  to  convey  the  fee  simple  of  the  lands. 
Where  he  is  tenant  in  tail  in  remainder,  expectant  on  Fearne'h 
some  preceding  estate,  the  commissioners  only  acquire  ^P-  ^^• 
a  base  fee,  determinable  on  failure  of  issue  of  the  Daubuz, 
bankrupt.    For  the  statute  only  enables  the  com-  3BrQ.R.M5. 
nus»oners  to  make  such  a  title  as   the  bankrupt 

himself  might  have  made.    Now,  as  the  bankrupt 

himself  coidd  not,  without  the  conciurence  of  the  Tit.  36.  c.  2. 

person  in  possession,  by  recovery  or  otherwise,  bar 

the  remainder  or  reversion,  the  commissioners  cannot 

do  it    But  as  the  bankrupt  might  have  levied  ^  fine  Th.  35.  c.  9. 

of  the  estate,  which  would  have  barred  his  own  issue, 

therefore  the  conunissioners  acquire  a  base  fee. 

37.  We  have  seen  that  conditional  fees  were  liable  And  to  For^ 
to  forfeiture  for  high  treason,  as  soon  as  the  donee  Xrealon?'^ 
had  issue.    When  the  statute  De  Dofds  was  made,  it 

was  resolved  that  lands  entailed  were  not  forfeited  ^  l^st.  392  6. 
for  treason  or  felony,  but  for  the  life  of  the  tenant 
in  tail ;  one  of  the  causes  of  this  statute  being  to 
preserve  the  inheritance  in  the  blood  of  those  to 
whom  the  gift  was  made,  notwithstanding  any  at- 
tainder of  felony  or  treason. 

38.  This  exemption  from  forfeiture  not  being 
agreeable  to  the  rapacious  principles  of  Henry  VIII., 
he  had  the  address  to  procure  a  statute,  26  Hen.  VIII. 
c.  13.  whereby  it  is  enacted.  That  every  person  con- 
victed of  high  treason  '*  i^hail  lose  and  forfeit  all  such 
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lands,,  tenements,  and  hereditaments  v^ch  any  such 
offender  or  ofienders  shall  have,  of  any  estate  of  in- 
heritance, in  use  or  possession,  by  any  rights.  title» 
or  means,  &c.  at  the  time  of  any  such  high  treason 
committed,  or  any  time  after." 

39.  By  the  statute  34  &  35  Hen.  VIIL  c.  20. 
estates  tail  of  the  gift  of  the  crown  were  protected 
from  forfeiture  for  treason.  But  by  the  statute 
5  &  6  Edw.  VL  c.  11.  the  former  statute  is  repealed 
as  to  estates  tail  of  the  gift  of  the  crown ;  which 
are  again  made  forfeitable  for  treason. 
Dowtie's  40.  The  statute  26  Hen.  VIIL  does  not  extend 

3  Rep.  10  6.  ^^  attainders  by  parliament^  or  where  the  party  stood 

mute.     But  by  the  statute  33  Hen.  VIII.  c.  20. 
estates  tail  are  forfeited  by  all  manner  of  attainders 
of  treason  ;  the  actual  possession  is  also  transferred, 
^nd  vested  in  the  crown  presently  by  the  attainder. 
1  Inst.  372  b.      41.  Lord  Coke  has  stated  the  effect  of  these  sta- 

B*2  ^c  49^*  *'^***  ^  ^^  following  words  i  "  If  tenant  in  tail  in 

possession,  or  that  hath  a  right  of  entiy,  be  attainted 
of  high  treason,  the  estate  tail  is  barred,  and  the 

3  Rep.  2  &.    land  is  forfeited  to  the  king.''    It  has  however  been 

428.      *       determined  that  where  a  tenant  in  tail,  with  remainder 

to  a  subject,  discontinues  his  estate  before  his  at- 
tainder, his  issue,  having  only  a  right  of  action,  is 
not  affected  by  it.  But  where  the  immediate  rever- 
sion is  in  the  crown,  the  tenant  in  tail  cannot  create 

ante,  (8.      a  discontinuance ;  so  that  a  right  of  entry  remains 

in  the  issue,  whicji  is  forfeited  by  the  attainder^ 

Flowd.  557.       42.  Estates  in  remainder  are  not  forfeited  by  the 

attainder  of  the  person  having  the  first  estate  tail : 
therefore  if  a  tenant  in  tail,  with  remainder  over,  be 
attainted  of  high  treason,  the  crown  will  thereby 
.acquire  a  base  fee,  as  long  as  there  is  issue  of  the 
person  attainted ;  but  upon  f^ure  of  heirs  of  the 

lO 
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"body  of  the  person  attainted^  inheritable  to  the 
estate  tail,  the  person  in  remainder,  or  his  issue,  will 
1>ecome  entitled. 

43.  The  statute  26  Hen.  VIII.  only  extends  to  But  not  for 
cases  of  high  treason ;  therefore,  as  to  felonies,  the  i  inst.  392  6. 
statute  De  Donis  still  remains  in  force,  so  that,  by 
attainder  of  felony,  estates  tail  are  only  forfeited 
during  the  life  of  the  tenant  in  tail ;  the  inheritance 
being  preserved  to  the  issue.     And  Lord  Coke  says.  Id.  345  a. 
if  tenant  in  tail  of  lands  holden  of  the  king  be  at- 
tainted of  felony,  and  the  king,  after  office,  seizeth 
the  same,  the  estate  tail  is  in  abeyance. 

44.  Estates  tail  had  not  existed  a  long  time  before  Modes  of 
fhey  were  found  to  be  productive  of  all  those  incon-  Estatn  Tail, 
veniences  which  must  ever  attend  property  that  is 
unaliena'ble.    Thus  Lord   Coke  says-—  '*  Tlie  true  6  Rep.  40  6. 
policy  of  the  common  law  was  overturned  by  the 
statute^  De  Donis  CondiHanaUbus,  13  Edw.  I.,  which 
established  a  general  perpetuity,  by  act  of  parlia- 
ment, for  all  those  who  had  or  would  have  it ;  by 
force  whereof  all  the  possessions  in  England,   in 
e^ect,  were  entailed  accordingly;   which  was  tibe 
occasion  and  cause  of  the  said  and  divers  other  mis- 
chiefs :  and  the  same  was  attempted  and  endeavoured 
to  be  remedied  at  divers  parliaments;  and  divers 
bills  were  exhibited  accordingly^  (which  I  have  seen), 
but  they  were  always,  on  one  pretence  or  other,  re* 
jected.    But  the  truth  was,  that  the  lords  and  com- 
mons, knowing  that  their  estates  tail  were  not  to  be 
forfeited  for  felony  or  treason,  as  their  estates  of  j 
inheritance  were,  before  the  said  act,  (and  chiefly  in 

the  time  of  Henry  HI.  in  the  barons  wars) ;  .and 
finding  that  they  were  not  answerable  for  the  debts 
or  incumbrances  of  their  ancestors;  nor  did  the 
sales,  alienations,  or  leases  of  their  ancestors  bind 
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them,  for  the  lands  which  were  entailed  to  their 
ancestors ;  they  always  rejected  such  bills." 

Vol.  2.  p.  142.      45.  It  appears  from  the  Rolls  of  Parliament,  that 

in  17  Edw.  III.  the  commons  petitioned  the  king 
that  the  statute  of  Westm*  2.  might  be  declared,  in 
what  degree  the  issue  in  tail  might  alien ;  to.  which 
his  majesty  answered,  that  the  law  formerly  used  in 
this  case  should  continue. 

46.  The  impossibility  of  obtaining  a  legislative 
repeal  of  the  statute  De  Donis'  induced  the  judges 
to  adopt  various  modes  of  evading  its  effects ;  and 
of  enabling  tenants  in  tail  to  charge  or  alien  their 

Tit.  32.  c.  24.  estates.     The  first  of  these  was  founded  on  the  idea 

of  a  recompence  in  value  ;  in  consequence  of  which 
the  judges  held  tliat  the  issue  in  tail  was  bound  by 
the  warranty  of  his  ancestor,  where  assets  of  equal 
value  descended  to  him  from  such  warranting  an- 
cestor. 

Tit.  36.  47.  The  next  was,  that  a  feigned  recovery  should 

bar  the  issue  in  tail,  and  the  remainders  and  reversion ; 
a  doctrine  established  in  the  reign  of  Edward  IV. 
The  last  was  by  the  legislature,  who  made  two  acts 
of  parliament  in  the    reigns  of  Henry  VII.  and 

Tit.  35.         Henry  VIII.,  by  which  a  fine  is  declared  to  be  a  bar 

to  the  issue  in  tail. 

Tit.  36.  c.  10.      48.  By  the  statute  34  &  35  Hen.  VIII.  c.  20. 

estates  tail  granted  by  the  crown,  as  a  reward  for 
services,  are  protected  from  the  general  operation  of 
fines  and  recoveries,  and  are  by  that  means  rendered^ 
absolutely  unalienable. 

49.  By  the  statute  42  Geo.  III.  c.  il6.  S  52. 
tenants  in  tail  are  enabled  to. convey  such  parts  of 
their  estates  as  shall  be  deemed  eligible  and  neces- 
sary to  be  sold  for  the  redemption  of  the  land  tax 
charged  thereon,  by  deed  indented  and  enrolled,  0/ 
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registered  in  the  munner  prescribed  by  this  act,  ia 
which  it  is  declared  that  every  such  deed  shall  be  as 
efiectual  as  if  the  tenant  in  tail  had  levied  a  fine^  or 
suflfexed  a  recovery  thereof. 

50.  It  has  been  stated  thait  money,  agreed  or  And  Money 
directed  to  be  laid  out  in  the  purchase  of  land,  is  j^\  %'  ^ 
considered  in  equity  as  land.     In  cases  oS  this  kind»  f^dwards  v. 
where  the  land  was  directed  to  be  conveyed  Xo  a  2P.  Wm's. 
person  in  tail,  it  was  a  settled  rule  in  Chancery,  that  ^^i. 
wherever  a  fine,  which  may  be  levied  at  any  time, 

would  have  rendered,  the  party  absolute  owner  of  the 
land,  he  was  entitled  to  receive  the  money  imme- 
diately. If  a  recovery,  which  can  only  be  suffered 
in  term  time,  was  necessary,  there  the  Court  of  Chan- 
cery would  direct  the  money  to  be  actually  laid  out 
in  the  purchase  of  land ;  in  order  to  give  the  persons 
in  remainder  their  chance  of  the  first  tenant  in  tail's 
dying  before  he  could  suffer  a  recovery. 

51.  By  the  statute  39  &  40  Geo.  III.  c.  SQ.  re- 
citing  the  practice  of  courts  of  equity,  as  stated  in 
the  preceding  section,  it  is  enacted,  that  coiuts  of 
equity,  on  petition  of  the  first  tenant  in  tail,  and  of 
the  party  having  any  prior  estate,  being  adults,  or 
iiS  femes  covert,  being  separately  examined,  .may 
order  such  money  to  be  paid  to  them,  or  applied 
as  they  shall  appoint. 

5£.  Upon  a  petition  under  this  act,  by-  a  tenant  Lowton  v. 
for  life,  and  the  first  of  several-  tenants  in  tail  in  1^^®% 

0   V68*  1^«  fta 

remainder.  Lord  Rosslyn  said,  that  having  consulted 
Lord  Kenyon,  Lord  Eldon,  and  the  Master  of  the 
KoUs^  as  to  the,  manner  in  which  the  act  should  be 
executed,  they  had  agreed  that  it  would  be  proper 
not  to  order  the  money  to  be  paid  out  of  court)  till 
such  time  as  the  tenant  in  tail  might  actually  have 
suffered  a  recovery  of  th^  land.    The  court  made 
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the  order ;  but  directed  that  it  should  have  no  efiect, 

unless  the  tenant  in  tail  should  be  living  on  the 

second  day  of  the  next  term. 
^  y**'  >16'        It  is  also  now  settled  that  in  cases  of  this  kind 
8  Ves.  609.    there  must  be  a  reference  to  tbe  master  to  inquire 

whether  the  parties  had  in  any  manner  incumbered 

their  interests  in  the  money. 
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Section  1. 


A 


N  estate  fat  life  is  a  freehold  interest  in  lands,  Degcrip* 
the  duration  of  which  is  confined  to  the  life  or  tion  of. 


Jives  of  some  particular  person  or  persons ;  or  to  the 
haf^ening  or  not  happening  of  some  uncertain 
event.  It  is  in  mdst  respects  similar  to  the  usus^ 
fivctus  of  the  civil  law ;  which  is  thus  defined  in 
Justinian's  Institutes :  — -  Usuffructus  est  jus  akenis 
rebus  utendi  Jrumdif  saivarerum  substantia.  For  the 
Vol.  I.  I 
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How  created. 


tenant  for  life  has  a  right  to  the  possession,  and  an- 
nual produce  of  the  land,  during  the  continuance  of 
his  estate ;  without  having  the  proprietas,  that  is, 
the  absolute  "^property  and  iHheritance  of  the  land 
itself;  which  is  vested  in  some  other  person. 

2.  Estates  for  life  are  of  two  sorts ;  either  expressly 
created  by  deed,  or  some  other  legal  assurance,  or 
else  deriving  their  existence  from  the  operation  of 
some  principle  of  law. 

3.  The  first  of  these,  which  is  the  subject  of  the 
present  title,  arises  where  lands  are  conveyed  to  a 
man  for  the  term  of  his  own  life,  or  that  of  any  other 
person,  or  for  more  lives  than  one:  in  all  which 
cases  he  is  called  tenant  for  life,  except  where  he 
holds  during  the  life  of  another ;  and  then  he  is  called 
tenant  pour  outer  vie. 

4f.  When  a  person  having  an  estate  for  his  or  her 
own  life,  either  by  express  limitation,  or  by  the 
operation  of  some  principle  of  law,  grants  it  over ; 
the  grantee  becomes  tenant  pour  auter  vie. 

6.  By  the  statute  19  Cha.  XL  c.  6.  §  2.,  it  is 
enacted,  That  if  the  persons  for  whose  lives  estates 
are  granted  shall  go  abroad,  and  no  sufficient  proof 
be  made  that  they  are  alive ;  in  any  action  com- 
menced for  the  recovery  of  the  lands,  by  the  lessors, 
or  reversioners,  the  judge  shall  direct  the  jury  to 
give  their  verdict  as  if  the  persons  so  remaining 
Vide  Stat.  C.  abroad  were  dead.     And  it  has  been  held  that  a 

Ann.  c.  18.  . 

remainder  man  is  within  this  statute. 

6.  If  lands  are  conveyed  to  a  person  for  his  own 
life,  and  that  of  A.  and  B.  the  grantee  has  an  estate 
of  freehold  determinable  on  his  own  deaths  and  tb^ 

deaths  of  A.  and  B.  j  nor  can  there  be  any  mei^r  of 

•    «         •  •  ^^  ■ 

the  freehold^  during  the  lives  of  A.  and  B.  into  the 
estate  which  the  lessee  has  for  his  own  li^e  j  because 


Holnmn 
▼.  Exton, 
Caith.  246. 


2  Cox.  R. 

373. 

1  Inst.  41  b. 
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though  an  estate  for  a  man's  own  life  is  greater  than 
an  estate  for  the  life  of  any  other  person  ;  yet  here 
the  lessee  has  not  two  distinct  estates  in  him,  but  only 
one  freehold,  circumscribed  with  that  limitation,  as    . 
the  measure  of  its  continuance. 

7-  The  estates  for  life  mentioned  in  the  preceding 
sections  will  generally  endure  as  long  as  the  life  or 
lives  for  which  they  are  granted.  But  there  are  some 
estates  for  life  which  may  determine  upon  future 
contingencies,  before  the  death  of  the  persons  to 
whom  they  are  granted. 

8.  Thus  if  an  estate  be  given  to  a  woman,  dum  i  lost.  42  a; 
sola  Jueritj  or  durante  viduitate^  6r  to  a  man  and  a 

woman  during  coverture,  or  as  long  as  the  grantee 
shall  dwell  in  a  particular  house  ;  in  all  these  cased 
the  grantees  have  estates  for  life,  determinable  upon 
the  happening  of  these  events. 

9.  If  a  manor  generally  worth  ^10  a  year  be  iinst.42a. 
granted  to  a  person  till  he  has  received  out  of  it  ^100,  ^  ^®P-  ^^  *• 
this  will  give  him  an  estate  for  life  :  for  as  the  profits 

are  uncertain,  and  may  rise  and  fall,  no  precise  time 
can  be  fixed  for  the  determination  of  the  estate. 

10.  Tenants  for  life  hold  of  the  grantors  by  fealty,  Held  of  the 
and  such  other  reservations  as  are  contained  in  the   '™°^^^* 
deed  by  which  the  estate  is  created.    Where  there  is  Lit.  §  132. 
no  reservation,  they  hold  by  fealty  only ;  this  estate 

not  being  comprehended  within  the  provisions  of  the  ^'^^®^-  ^'  ^* 
statute  Quia  Emptores. 

11.  An  estate  for  life  is  not  capable  of  being  en-  ^^J®^^^^*' 
tiuled  under  the  statute  De  Donis\  for  all  estates  Tit.2.c.  i. 
tail  must  be  estates  of  inheritance.    Therefore,  where  *  ^'*" 

an  estate  for  life  or  lives  is  limited  to  a  person-  and 
the  heirs  6f  his  body,  the  latter  words  only  operate 
as  a  description  of  the  persons  who  shall  take  as  Low  v. 
special  occupants,  during  the  life  or  lives  for  which  fy  "."^"g'cl  ^' 

12 
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the  estate  is  held,  and  the  grantee  taJkes  the  absolute 
property,  which  he  may  dispose  of  by  deed. 
Grej  V.  12.  A'  lease  for  three  lives  was  devised  to  trustees, 

ciu!d?6Term  ^^  t^ust  for  B.  for  life,  remainder  to  F.  for  life,  re- 
R.  292.  mainder  to  her  first  and  other  sons  in  tail,  with  limit- 
ations over.  B.  died.  Sir  F.  Mannock,  who  was  the 
first  son  of  F.  in  the  lifetime  of  his  mother,  then  in 
fpossession,  did  by  fine  sur  concessit^  and  deed  of  uses» 
limit  the  estate  to  himself  and  his  heirs. 

Upon  his  mother's  death  he  entered,  surrendered 
the  subsisting  lease,  and  took  a  new  one  for  fresh 
lives.  Subsequent  to  this  he  made  his  will,  and  de- 
vised his  estate  to  his  wife,  who  contracted  for  the 
sale  of  it.  The  purchaser  having  some  doubt  whether 
the  limitations  were  well  barred,  a  bill  was  brought 
for  performance  of  the  contiact. 

Lord  Nottingham  said,  this  was  a  descendible  irei^ 
Jiold,  not  intailable  within  the  statute  De  Danis ; 
therefore  no  common  recovery  could  be  suffered  of 
.it.  But  thfi  person  who  would  have  been  tenant  in 
Atail,  had  it  bben  an  inheritance,  was  entitled  to  the 
absolute  ownership ;  as,  at  common  law,  the  con- 
ditional fee  became  absolute  by  the  parties  having 
issue.  Decreed  performance  of  the  contract.  < 
2!*}^®  ^\    ,        13w  R.  Blake  devised  a  lease  for  three  lives  to  trus- 

Biake,  cited 

3P.Wms.iO.  tees,  in  trust  for  his  son  R.  Blake,  and  the  heirs 

male  of  his  body ;  and  in  case  he  should  die  without 
issue,  then  for  the  plaintiff,  his  other  son,  in  like 

.  manner.  R.  Blake  the  son  surrendered  the  old  lease, 
and  took  a  new  one  for  three  lives,  to  him  and  his 
heirs.  R.  Blake  the  son  died  without  issue,  having 
by  .his  will  disposed  of  the  lease.    A  bill  was  filed  by 

•  his  second  son  to  have  die  benefit,  of  the  new  lease  j 
insisting  that  the  surrender  of  the  old  lease,  and  the 
taking  of  the  new  one,  were  not  sufficient  to  bar  the 
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liinitation  to  the  second  son ;  and  that  tiiose  daimingf^ 
under  R.  Blake  the  son  ought  to  be  declared  trustees 
of  the  new  lease,  for  the  plaintiff. 

The  Court  of  Exchequer  was  of  opinion  that 
H.  Blake  the  son  being  tenant  in  tail  *,  a  court  of 
equity  could  not  have  called  upon  him  to  have  de- 
clared such  a  trust  in  his  lifetime ;  that  there  was  ]  Cox's  Rep. 
no  stronger  equity  against  his  representatives ;  and  ^^'    , 
dismissed  the  bill.  '  R.  178.^ 

14.  This  doctrine  was  fully  confirmed  by  Lord  Doe  v.  Lux- 
Kenyon  in  a  modem  case,  who  also  inclined  to  the  p  °ooi^^™ 
opinion  that  a  person  having  an  estate  of  this  kind 

might  dispose  of  it  by  will.    Lord  Redesdale  has  said 
he  could  find  no  decision  that  at  all  warrants  Lord 
Kenyon's-  dictum :  that  he  found  from  his  note  of  the  ^^     .^ 
case  of  Blake  v.  Blidce,  that  thouirh  the  estate  was  de-  Ireland^ 

V  1  D  294 

vised ;  the  argument  did  not  turn  on  the  will,  nobody     '   '  '^' 
conceiving  that  the  estate  would  pass  by  it,  if  the  quasi 
estate  tail  subsisted  at  the  death  of  the  testator. 

15.  An  estate  for  life  is  subject  to  merge  in  the  subject  to 
inheritance  ;  therefore,  whenever  the  tenant  for  life  Vertttr.    '  * 
acquires  the  absolute  property  or  inheritance  of  the  ,      * 
lands,  his  estate  becomes  merged  or  drowned  in  the 

fee  simple. 

16.  An  estate  ^our  auter  vie  will  also  merge  in  an  ^ . 
estate  fdr  a  man's  own  life ;  the  latter  being  most  1 1  Rep.  83  6. 
valuable.    Thus,  if  an  estate  be  limited  to  a  person 

for  the  life  of  another,  remainder  to  himself  for  his 
own  Ufe,  the  first  estate  is  merged. 

17-  Every  tenant  for  life  is  entitled  to  estovers ;  TenaDts  for 
that  is,  to  allowance  of  necessary  wood*  which,  he  may  Life  entitled 
take  upon  the  land,  without  any  assignment,  ui^ss  |  j^^^  41  ^, 


*  This  must  be  a  mistake ;  he  was  quasi  tenant  in  taiL 
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he  is  restrained  by  special  covenants :  for  modus  et 
cMfoenUo  vmcunt  legem  i  but  affirmative  covenants 
do  not  restrain. 

18.  Sir  Henry  Spelman  says  the  word  estovers, 
estoveriumf  is  derived  from  the  French  word  estoffe^ 
material :  it  is  used  in  this  sense  in  the  statute 
Westm.  2.  c.  25.  which  gives  an  assise  of  novel  dis- 
seisin de  estoveriis  boscL  There  are  three  kinds  of 
estovers,  or  botes,  as  it  is  called  in  the  old  Saxcm 
dialect;  namely  house  bote,  which  is  two-fold, 
estoverinm  ardendi  et  (edificandi  ;  plough  bote,  estave- 
rium  arandi ;  lastly,  hay  bote,  estoverium  claudendL 

19.  It  was  resolved  in  28  Hen.  VIII.  that  where  a 
lessor  covenanted  with  a  lessee  that  he  should  have 
thorns  for  hedges,  by  the  assignment  of  the  lessor's 
bailifi^  the  lessee  might  cut  thorns  without  assign- 
ment ;  for  what  the  law  gives  by  implication  in  the 
lease,  that  he  may  take  without  assignment.  Other- 
wise, where  the  lessee  covenants  negatively,  that  he 
will  not  take  without  assignment. 

20.  It  is  laid  down  by  Lord  Coke,  that  tenants 
for  life  may  cut  down  timber  trees,  at  seasonable 
times,  for  the  reparation  of  houses  or  fences;  but  a 
tenant  for  life  cannot  cut  down  timber  to  build  new 
houses,  or  to  repair  those  that  he  himself  has  impro- 
perly suffered  to  fall  into  decay. 

21.  Where  a  tenant  for  life  cuts  down  more  timber 
than  is  necessary,  it  is  waste,  though  he  assert  that 
he  cut  down  the  timber  to  employ  it  in  future 
reparations. 

22.  In  an  action  of  waste,  for  cutting  down  300 
oaks,  the  defendant,  as  to  200  of  them,  pleaded  that 
the  houses  let  to  him  were  ruinous,  &c.  and  that  he 
cut  them  down  to  repair  those  houses ;   as  to  the 
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residue^  that  he  cut  them  down,  and  kept  them  to  be 
used  in  reparations,  tempore  opportuno,  &c. 

The  plaintiff  demurred  in  law,  but  the  coiut  held 
it  no  plea ;  for  if  it  should,  every  farmer  might  cut 
down  all  the  trees  growing  dn  the  land,  when  there 
was  not  any  necessity  of  reparations.  As  to  waste 
by  tenants  for  life,,  it  will  be  treated  of  in  the  next 
chapter. 

^.  Where  a.  tenant  for  life  dies  before  harvest  And  to  Em. 
time,  his  executors  will  be  entitled  to  the  crops  then    '*"^^*^^* 
growing  on  the  lands,  as  a  return  for  the  labour  and 
expence  of  tilling  the  ground  ;  which  the  law  lealls 
emblements. 

£4.  This  rule  extends  to  every  qase  in  which  the 
estate  for  life  determines  by  the  act  of  God,  or  the  act 
of  the  law ;  but  not  where  it  is  determined  by  the  act 
of  the  tenant.  Thus,  if  a  woman  who  holds  lands 
durante  vidtdtatey  which  is  an  estate  for  life,  sows  Oland'sCase, 
them,  and  afterwards  marries,  she  will  not  be  entitled  ^' 
to  emblements ;  because  her  estate  determined  by  her 
own  act. 

iiS.  J£  BXi  estate  be  made  to  a  husband  and  wife  Idem, 
during  coverture,  and  the  husband  sows  the  lands, 
and  afterwards  they  are  divorced,  causa  prcecontraC'- 
tus^  the  husband  will  be  entitled  to  emblements.  For 
although  the  suit  is  the  act  of  the  party,  yet  the 
sentence  which  dissolves  the  marriage  is  the  judge- 
ment of  the  law ;  et  judicium  redditur  in  invitum. 

26.  If  A.,  seised  in  fee  of  land,  sows  it  with  grain.  Hob.  133. 
and  after  grants  it  to  B.  for  life,  remainder  to  C. 

B.  dies  before  severance,  C.  shall  have  the  com,  and 
not  the  executors  of  B. ;  for  the  reason  of  industry 
and  charge  is  wanting. 

27.  The  word  emblements  only  extends  to  sych  i  jnst.  55  b. 
vq;etables  as  yield  an  annual  profit  j   so  that  if  a 

I  4 
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person  who  is  tenant  for  life  plants  iruit  trees^  or  oaks, 
ashes,  elms,  &c.  or  sows  the  ground  with  acorns,  his 
executors  will  not  be  entitled  to  them*    But  if  a 

Latham  ▼•     tenant  for  life  dies  in  August,  before  severance  of  the 

Crorcw*      ^^P^'  ^^  executors  shall  have  them,  though  growing. 

515.  on  antient  roots. 

Dfay  pray  in        S8.  In  all  real  actions  a  tenant  for  life  may  pray  in 

Booth's  Real  ^^'  ^^  ^^  ^^^  ^^  assistance  of  the  person  entitled. 
Act«  60.        to  the  inheritance,  to  defend  his  title ;  because  the 

tenant  for  life  is  not  generally  supposed  to  have  in  his 
custody  the  evidences  necessary  to  establish  the  right 
to  the  inheritance.  ) 

Kot  bound  to  gg.  A  tenant  for  life  is  not  subject  to  the  payment 
cumbrances.  ^f  any  principal  sums  charged  on  the  inheritance  \ 
208"2i^  therefore,  where  a  tenant  for  life  pays  off  an  incum-^ 
iVes.  Jun.  brance  charged  on  the  inheritance,  he  becomes  a 
^^*  creditor  on  the  estate  for  the  sum  so  paid.    For 


otherwise  he  must  be  supposed  to  have  paid  it  for 

the  benefit  of  the  persons  entitled  to  the  inheritance* 

But  if  a  tenant  for  life  does  any  act  which  shews 

an  intention  of  paying  off.  the  charge  for  the  benefit 

of  the  inheritance,  he  will  not  in  that  case  be  deemed 

a  creditor.  ^ 

But  must  SO.  Tenants  for  life  are,  however,  bound  to  keep 

thrintwwt    ^^^"  *^^  interest  of  all  incumbrances  afifecting  the 

Tracy  v.        inheritance.     And  it  has  been  lately  determined^  • 

?Bro!Rfi28.  *^**  *^®  ^^^^  ^"^  profits  of  an  estate,  for  life  must 
Pcnnrn  v.  be  applied,  not  only  in  payment  of  all  interest  due 
5Va.^9.       during  the  possession  of  the  tenant  for  life,  but  also 

of  all  interest  due  before  the  commencement  of  that 
estate, 
liia^  ^ien  31.  Every  tenant  for  life  has  a  right  to  the  full  use 

and  enjoyment  of  the  land,  and  of  all  its  annual 
profits,  during  the  continuance  of  his  estate.  He 
has  also  a  power  of  alienating  his  whole  estate  and 


their  Estates. 
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interest,  or  of  creating  out  of  it  any  estate  less  than 
his  own ;  unless  he  is  restrained  by  condition. 

32.  If  a  tenant  for  life  creates  a  greater  estate 
tiian  his  own,  it  must  necessarily  be  void,  upon  the 
principle  that  nemo  dot  quod  non  habet.  And  such 
conveyance  .will  operate  in  many  cases  as  a  forfeiture 
of  his  estate,  as  will  be  shewn  hereafter.  But  where 
the  person  who  is  entitled  to  the  inheritance  is  a 
party  to  the  deed,  there  the  tenant  for  life  may 
join  with  him  in  conveying  away  the  entire  inheri- 
tance. 

33.  Although    every  person    having  a    freehold  When  they 
interest  has  a  right  to  the  custody  of  the  title  deeds  i  x^e  EM^s.^ 
yet  Lord  Hardwicke  has  said,  it  was  the  common   ' 
practice  for  the  Court  of  Chancery  to  direct  the  title  l  Atk.  431. 
deeds  to  be  taken  from  the  tenant  for  life,  and  depo-  477*. 
sited    in    court,   for    the  security  of   the    persons 
entitled  to  the  inheritance. 

34.  It  is  however  laid  down  in  a  modem  case,  that  Hicks  v. 
when  the  title  deeds  are  in  the  hands  of  the  tenant  ^-^550 
for  life,  the  Court  of  Chancery  will  not  take  them 

&om  him ;  but  when  they  are  not  in  his  hands,  the 

court  will  not  order  them  to  be  delivered  to  him.     In 

a  subsequent  case  it  was  said,  that  where  the  tenant 

for  life  was  satisfied,  and  did  not  care  about  the  deeds,  ^^'^  ^- 

but  the  lemamderman  was  not  «itisfied,  the  c<nM  fV^W 

would  take  care  of  them,  and  not  leave  them  in  the  ^^* 

hands  of  third  persons. 

35.  In  a  late  case.  Lord  Eldon  directed  the  title  Duncomb  ▼. 
deeds  of  an  estate  to  be  delivered  out  of  court,  q^^!z20. 
upon  the  application  of  trustees  and  tenant  for  life, 
founded  on  the  authority  of  Lord  Henley,  who  had 

stated  it  as  his  opinion,  that  the  tenant  for  life  should 
have  the  possession  of  the  deeds,  when  they  were  not 
brought  into  court  under  an  order  for  safe  custody. 
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What  acts  3^*  Estates  for  life  are  still  considered  in  some 
crefi^ea  respects  as  strict  feuds»^^  being  forfeitable  for  many 
Gilb.  Ten.'  of  the  causes  for  which  feuds  were  formeiiy  forfeited. 
Wri  ht'A  Thus  where  a  tenant  for  life  takes  upon  him  to  con- 
Ten.  203.      vey  a  greater  estate  or  interest  than  that  which  he 

has,  whereby  the  estate  in  remainder  or  reversion  is 
divested,  such  conveyance  will  operate  as  a  forfeiture 
of  his  estate  for  life  ;  because  it  is  a  renunciation  of 
the  feudal  connexion  between  him  and  his  lord,  and 
the  person  in  remainder  or  reversion  may  enter  for 
the  forfeiture. 

37.  Alienations  of  this  kind  may  be  either  by  deed 

or  by  matter  of  record.     By  deed,  as  if  a  tenant  for 

ilnst.25ifl.  life  makes  a  feoflSnent  in  fee  to  a  stranger,  it  is  a 

Tit.  32.  c.  4.    forfeiture ;  so  if  there  be  tenant  for  life,  remainder 

to  another  for  life,  and  both  the  tenants  for  life  join 
in  a  feoffineiit  in  fee  to  a  stranger,  it  is  a  forfeitore 
of  both  their  estates. 
1  Roll.  Ab.         38.  If  baron  and  feme  tenants  for  life  make  a 

feofiment,  this  is  a  forfeiture  during  the  coverture. 
So  where  the  baron  is  seised  in  right  of  his  wif  e^  and 
the  baron  and  feme  make  a  feofiment ;  it  is  the  same 
where  the  baron  alone  makes  a  fepffinent.  But  in 
these  cases  it  shall  not  be  any  forfeiture  against  the 
wife,  after  the  death  of  her  husband, 
tit.  32.  c.  10.       39.  There  are    however   several  modem  modes 

of  assurance  which  do  not  divest  the  estate  in 
remainder  or  reversion;  and  therefore  have  not 
the  efiect  of  creating  a  forfeiture  of  an  estate  for 
life. 

40.  By  matter  of  record ;  as  where  a  tenant  for 

life  levies  a  fine,  or  suffers  a  common*  recovery,  such 

Tit.35, 36.     assurances  will  in  general  operate  as  a  forfeiture  of 

his  estate ;  unless  the  person  in  reniaindef  or.  rever* 
sion  is  a  party  to  them. 


Titie  III.   Estate  for  Life.   Ch.  u  §  41—43.  123 

41.  Tenant  for  life  may  also  forfeit  his  estate  by 
discUuining  to  hold  of  his  lord ;  or  by  aiBrming  or 
in^Uedly  admitting  the  reversion  to  be  in  a  stranger. 

Hus  doctrine  is  founded  on  a  rule  of  the  feudal  law.  Dissert. 
that  if  the  vassal  denied  the  tenure,  he  forfeited  his  ^'  '  ^     ' 
feud.     Now  this  denial  may  be  when  the  vassal 
claims  the  reversion  himself,  or  accepts  a  gift  of  it 
from  a  stranger,   or  acknowledges  it  to  be  in  a 
stranger:   for  in  all  these   cases  he  denies  that  he  BacAb.  Est. 

For  T  ifp    C* 

holds  the  feud  from  the  lord.  But  as  by  the  feudal 
law  the  vassal  was  to  be  convicted  of  this  denial ;  so, 
in  the  English  law,  those  acts  which  plainly  amount 
to  a  denial  must  be  done  in  a  court  of  record,  to 
make  them  a  fc^feiture  :  beqause  such  act  of  denial 
appearing  on  record  is  equivalent  to  a  conviction 
upon  solemn  trial.  All  other  denials  that  might  be 
used  by  great  lords  for  trepanning  their  tenants,  and 
for  a  pretence  to  seize  their  estates,  were,  by  our 
law,  rejected,  for  such  convictions  might  be  obtained 
without  any  just  cause ;  but  the  denial  of  the  tenure 
upon  record  could  never  be  counterfeited,  or  abused 
to  any  injustice. 

42.  If  therefore  a  tenant  for  life  be  disseised,  and  i  jn8t.25}  b. 
bring  a  writ  c^  right,  this  is  a  forfeiture  of  his  estate ; 

because;  by  siung  that  writ,  he  admits  the  reversion 
in  fee  to  be  in  himself,  and  by  consequence  denies 
that  he  holds  over.  So  it  is  if,  in  a  writ  of  right 
brought  against  him,  he  joins  the  mise  on  the  mere 
right ;  for,  by  taking  upon  himself  the  privileges  of 
tenant  in  fee,  he  admits  the  inheritance  to  be  in 
himself,  which  is  a  denial  of  the  tenure. 

43.  If  a  stranger  brings  an  action  of  waste  against  i  Inst.  252  a. 
a  tenant  for  life,  and  he  pleads  nul  waste  Jait,  in  bar  353, 

to  the  action,  this  is  a  forfeiture:  because  by  this 
plea  be  adsEiits  the  stranger  to  be  a  proper  person  to 
punish  the  waste,  if  there  had  been  any. 
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44.  If  the  demandant  in  a  real  action  recovers 
against  the  tenant  for  life,  by  default,  or  nient  dedire^ 
or  by  pleading  covenously,  to  the  disherison  of  the 
person  in  reversion,  these  are  forfeitures  of  his  estate. 
For  the  tenant  for  life  is  intrusted  with  the  freehold, 
and  is  to  answer  to  stranger's  prcecipes^  and* defend 
his  own,  as  well  as  the  reversioner's,  interest.  But 
when  he  gives  way  to  the  demandant's  action,  he 
admits  the  right  of  the  reversion  td  be  in  him,  and 
consequently  denies  any  tenure  of  his  reversioner ; 
which  is  a  forfeiture. 

45.  Estates  for  life  are  forfeited  by  attainder  of 
P.  C.  V.  1.    treason  or  felony  ;  and  Lord  Hale  says,  if  tenant  for 

life  be  attainted  of  treason,  the  king  hath  the  free- 
%  Inst..  19.     hold  during  the  life  of  the  party  attainted.^    In  the 

case  of  felony,  the  profits  of  the  land  are  forfeited 
during  the  life  of  the  tenant  for  life. 
Of  General       ^46^  By  the  common  law,  where  a  person  was  tenant 

powr  outer  vie,  and  died  during  the  life  of  cestui  que" 

vicy  the  person  who  first  entered  on  the  land  after  his 

death  might  lawfully  retain  the  possession  thereof^ 

2  Comm.       ^  ^^"8  ^  cesttd  que  vie  lived,  by  right  of  occu* 

259.  pancy ;  because  it  belonged  to  nobody. 

Idem.  4y,  Where  the  king  had  the  reviersion,  no  right  of 

occupancy  was  allowed ;  for  if  the  king's  title  and  a 
subject's  concur,  the  king's  shall  always  be  preferred  r 
against  the  king  therefore  jthere  could  be  no  prior 
occupant. 

48.  There  can  be  no  occupant  of  incorporeal  here- 
ditaments, such  as  advowsons,  rents,  &c.,  of  which 
notice  will  be  taken  hereafter. 
EfiUtes  pour      49.  The  right  of  general  occupancy  is  now  taken 
tal&cStore!  ^way  by  the  statute  29  Cha.  II.  c.  3.  §  12-   which 

enacts— -**  That  any  estate  pour  auter  vie  shall  be 
devisable  by  wiU,  &c.,  -and  if  no  such  devise  thereof 
be  made,  the  j^ame  shall  be  chargeable  in  the  hands 
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of  ihe  heir,  if  it  shall  come  to  him  by  reason  of  a 
special  occupancy,  as  assets  by  descent,  as  in  case 
of  lands  in  fee  simple.  And  in  case  there  be  no 
.special  occupant  thereof,  it  shall  go  to  the  executors 
or  administrators  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant ;  and  shall  be  assets 
in  their  hands/' 

50.  By  the  statute  14  Geo.  11.  c.  SO.  %  9-  reciting 
the  statute  29  Cha.  II.,  and  that,  doubts  had  arisen, 
where  no  devise  had  been  made  of  such  estates,  to 
whom  the  surplus,  after  debts  paid,  should  belong ; 
it  is  enacted — *<  That  such  estate^  ptntr  auter  vie^  in 
>case  there  be  no  special  occupant  thereof,  of  which 
no  devise  shall  have  been  made,  according  to  the 
said  act,  or  so  much  thereof  as  shall  not  have  been 
.00  devised,  shall  go,  be  applied  and  distributed,  in 
the  same  manner  as  the  personal  estate  of  the  testator 
^r  intestate.*' 

^1.  It  was  held  by  Lord  Eldon,  in  a  modem  case,  Ripley  ▼. 
4hat  the  interest  in  an  estate  pour  auter  vie  to  a,  man,  ^  v^^^25. 
his  executors,  administrators,  and  assigns,  beyond  the 
-debts,  belongs  to  those  who  are  entitled  tQ  the  per- 
sonal estate. 

52.  Where  an  estate  was  limited  to  a  man  and  Of  Special 
lus  heirs,  or  the  heirs  of  his  body,  during  the  life  ^*^^P*"*y' 
of  4uiother  person,  no  general  right  of  occupancy 
could  arisen  for  the  heir,  or  heir  of  the  body  of  such 
grantee,  might  and  still  may  enter  on  the  death  of 
Ills  ancestor,  and  hold  the  possession  as  special  occu- 
pant,; havixig  an  exclusive  right,  by  the  terms  of  the 
original  contract,  to  occupy  the  lands  during  the 
^residue  of  the  estate  granted. 

<53.  It  is  stated  in  Roll's  Abridgement,  from  a  Tit.  Oocu- 
case  in  Dyer,  that  if  a  man  leases  land  to  one  and  ^^[  ^^[ 
his  executoiB  for  the  life  of  J.  S.,  and  cestui  que  vie  pi-  ^o. 
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dies,  the  executors  shall  be  special  occupants^  though 
BuUer  v.  it  be  a  frank  tenement  In  the  next  paragraph  Roll 
ChevertoD.     i^ggrts  a  case  directly  contrary.     If  a  man  grants  a 

rent  to  another,  his  executors  and  assigns,  for  the 
life  of  J.  &,  and  after  the  grantee  dies,  making  an 
executor,  the  executor  ahall  not  be  a  special  occu- 
pant ;  because  it  is  a  frank  tenement,  which  cannot 
descetid  to  the  executor. 
Vol.  3. 466.        54.  Lord   Hardwicke  is  reported   by  Atkins  to 

have  cited  the  first  of  these  cases,  and  to  have  as- 
Irisb  Rep.      sented  to  it.     Lord  Redesdale  has  expressed  strong: 

V,  1. 289.  .  .  . 

doubts  as  to  this  point ;  and  has  jusdy  observed, 
that  the  title  of  an  executor  depends  on  his  taking 
upon  himself  the  administration  of  the  wiU,  therefore 
does  not  commence  instanter,  but  by  his  subsequent 
act.  As  to  an  administrator,  ea^  necessitate  his  title 
cannot  commence  instanter.  It  should  therefore  seem 
that  the  character  of  special  occupant  cannot  pro* 

Tit.  Estates,   perly  belong  to  either.     That,  on  the  contrary.  Lord 

Chief  Baron  Comyn,  in  his  Digest,  states  the  case  in 
Dyer  as  having  decided  that  the  executor  shall  not 
have  the  land  as  special  occupant ;  for  an  occupsatt 
has  the  freehold,  which  an  executor  cannot  take ; 
and  refers  to  the  second  case  stated  in  Roll  as  an 
authority  for  this  point.  That  case,  which  was  long 
subsequent  to  the  case  in  Dyer,   was  ce^ptainly  in 

V.  3.  264.  conformity  to  the  opinion  of  Comyn ;  and  accord- 
ing to  Salter  v.  Butler,  Moo.  664.  Cro.  Eliz.  901. 
Yelv.  9.  the  law  seemed  to  have  been  understood  by 
Peer  Williams  as  so  settled  ;  though  he  did  not  ap- 
pear satisfied  with  it. 

55.  It  is  however  held  by  some,  that  an  executor 
or  adihinistrator  may  take  a  freehold  estate  as  special 

Tit,  Estate     occupant,  Upon'  the  authority  of  the  following  passage 
^*  '    in  Bacon's  Abridgement,   supposed  to   have  been 
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written  by  Lord  Chief  Baron  Gilbert : — "  If  a  lease 
be  made  of  land  to  J.  S.,  his  executors  and  assigns, 
during  the  life  of  B.,  the  executors  of  J.  S.  shall  be 
the  special  occupants  if  he  die  in  the  life  of  B. ;  for 
though  it  be  a  freehold,  which  in  due  course  of  law 
would  not  go  to  executors,  yet  they  may  be  designed, 
by  the  particular  words  in  the  grant,  to  take  as 
occupants ;  and  such  designation  will  exclude  the 
occupation  of  any  other  person  ;  because  the  parties  Vide  Ripley 
themselves,  who  originally  had  the  possession,  have  worth^lnfra. 
filled  it  up  by  this  appointment."    • 

56.  In    a    modern    case    it   was   held  by   Lord  Atkinson 
Kenyon   and   the   other  judges,   that  if  an   estate  4  Term  R. 
pour  outer  vie  be  limited  to  a  man,  his  heirs, .  exe-  ^29. 
cutors,  administrators,  and  assigns ;  it  descends  to 

the  heir  as  a  special  occupant,  in  preference  to  the 
executors. 

57.  Archbishops  and  bishops  were  formerly  con-  Ecclesiastical 
sidered  as  tenants  in  fee  simple  of  the  lands  which  ^®"?r2*  ^\ 

^         ^  ^lumTenants 

they  held  in  right  of  their  churches.     As  to  rectors^  for  Life, 
parsons,  and  vicars.  Lord  Coke  says,  that  for  the  1^.341  a.hL 
benefit  of  the  church,  and  of  their  successors,  they  y^^  §  ^48. 
were  in  some  cases  esteemed  in  law  to  have  a  fee 
simple  qualified ;  but  to  do  any  thing  to  the  preju- 
dice  of  their  successors,   in   many  cases  the   law 
adjudged  them  to  have  in  efiect  but  an  estate  for 
life.    Since  the  several  statutes  by  which  all  eccle-  Tit-  32. 
siastical  persons  and  corporations  are  restrained  from 
alienation,  except  by  leases  for  three  lives   or  21 
years,  they  are  generally  considered  as  qiiasi  tenants 
for  life  only. 

58.  In  consequence  of  this  principle  it  is  enacted 
by  the  statute  28  Hen.  VIII.  c.  11.  §  6.,  that  in  case 
any  incumbent,  before  his  death,  hath  caused  any  of 
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his  glebe  lands  te  be  manured  and  sown,  at  his  own 
proper  costs  and  charges^  with  any  com  or  grain, 
that  then  all  the  said  incumbents  may  make  and  de* 
clare  their  testaments  of  all  the  prc^ts  of  the  com 
growing  upon  the  said  glebe  lands  so  manured  and 
sown. 
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Section  1. 

ALTHOUGH  tenants  for  life  are  entitled  to  resu  ante,  c  u 
sonable  estovers,  yet  they  are  prohibited  from  ^  ^'^ 
destroying  those  things  which  are  not  included  in 
the  temporary  profits  of  the  land;   because  that 
would  tend  to  the  permanent  and  lasting  loss  of  the 
person  entitled  to  the  inheritance. 

2.  This  destruction  is  called  waste.  It  is  either  Different 
voluntary,  which  is  a  crime  of  commission ;  or  per-  ^J[^te^ 
missive,  which  is  a  matter  of  omission  only.  Volun* 
tary  waste  chiefly  consists,  1.  In  felling  timber  trees. 
^  Pulling  down  houses.  8.  Opening  mines  or  pits. 
4*  Changing  the  course  of  husbandry.  5.  Destroy* 
heir  looms. 


Vol.  I. 
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1 1  Rep.  48  a. 
1^»auu(L322. 
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Felling  3.  The  first  kind  of  waste  consists  in  felling  timber 

Timber.        trees,  except  for  estovers ;   because   they  are  not 
1  ]  R«p.  48  6.  deemed  part  of  the  annual  produce  of  the  land,  but 

belong  to  the  owner  of  the  inheritance:; and  there* 
fore  the  tenant  for  life  has  only  a  qualified  property 
in  them,  as  far  as  they  afford  him  shade  and  shelter, 
and  a  right  to  take  the  masts  and  fruit  But  all 
^tenants  for  life  have  a  right  to  cut  down  coppices  and 
ninderwoods,  at  seasonable  times,  according  to  the 
custom  of  the  country ;  for  no  advantage  can  arise 
to  a  tenant  for  life  from  woods  of  this  kind,  but  by 
the  sale  of  them. 

4».  In  the  case  of  leases  for  lives,  where  the  timber 
is  included,  if  the  lessor  fells  the  trees,  the  lessee  may 
maintain  an  action  of  trespass  against  him,  and  will 
be  entitled  to  recover  damages  adequate  to  the  loss 
(he  sustains  \  because  the  lessee  has,  by  his  lease,  a 
particular  interest  in  the  trees,  such  as  the  mast  and 
fruit  of  tbenn  and  shade  and  shelter  for  his  cattle  ; 
-and  may  lop  them,  if  they  be  not  thereby  injured. 
But  the  interest  of  the  body  of  the  trees  remains  in 
the  lessor,  as  parcel  of  his  inheritance ;  who  may 
punish  the  lessee  in  ati  action  of  waste,  if  he  fells  or 
damages  any  of  them.  So  that  both  the  lessor  and 
lessee  have  an  interest  in  the  trees ;  therefore  if  a 
stranger  cuts  them  down,  each  of  them  shall  have 
an  action  against  him,  to  recover  his  respective  loss. 
5.  Where  the  trees  are  excepted  ih  the  lease,  which 
is  u£(ually  done,  the  lessee  has  no  interest  whatever 
Cro.Eliz»^i8.  in  them;   and  the  lessor  may  have  an  action  of 

trespass  against  him,  if  he  either  fells  or  damag'es 
them.  The  lessor  has  also  a  power,  as  incident  to 
the  exception,  to  enter  upon  the  land,  in  order  to 
fell  and  take  away  the  trees ;  though  this  power, 
for  the  greater  caution,  is  often  expressly  reserved. 


Idem. 
Foster  y. 
Spooner, 


HeydoQ  v. 
Smith* 
Godb.  173. 
Jackson  v. 
Cator, 
5  Ves,  688. 
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6.  Timber  trees  are  those  which  serve  for  buUding  i  in8t.53a. 
or  reparaticm  of  houses ;  such  as  oak,  a^,  and  ehn,  ^  ~  ^^^* 
of  the  age-of  twenty  years  and  upwards.    But  where 

oak  or  ash  are  seasonable  wood,   and  have  been  Vide22Vin. 
usually  cut  down  at  certain  periods,  it  is  said  that 
it  is  not  waste  to  cut  them  down  at  that  time.  • 

7.  By  the  custom  of  some  countries,  certain  trees, 
not  usually  considered  as  timber,  are  deemed  to  bQ 
such,  being  there  used  for  building. 

Thus  it  was  held  in  8  Ja.  I.,  by  Lord  Chancellor  Cumber- 
EUesmere,  that,  in  the  county  of  York,  birch  trees  Moo!8i2r* 
were  timber,  because  they  were  used  for  building 
sheep-housesy  cottages,  and  such  mean  buildings. 
And  all  the  Justices  at  Serjeants'  Inn  were  of  opinion 
that  in  the  county  of  Yotk  birch  trees  were  timber, 
and  belonged  to  the  inheritance  ;  therefore  they  could 
not  be  taken  by  the  tenant  for  life. 

8.  Ixxcd  King  has  said,  that  it  was  the  custom  of  2P.Wins» 
the  country  that  made   some   trees   timber,  which 
generally  were  not  so ;  as  horse-chesnuts  and  limes. 

So  of  birch,  beech,  and  aq>.  *  As  to  pollards,  not- 
withstaMdmg  what  was  said  in  Flowden-  470.  that 
these  were  not  timber,  and  that  tithes  were  to  be  paid 
of  their  loppings,  which  could  not  be  if  pollards  were 
timber ;  yet,  if  the  bodies  were  sound,  he  inclined  to  Rex  v. 
think  them  timber.  Secus  if  not  sound ;  they  being  Hampton, 
in  such  case  fit  for  nothing  but  fuel.  3  Burr.  1308» 

9-  If  a  tenant  for  life  tops  timber  trees,  or  does  i  Inst.  53  a. 
any  thing  else  which  causes  them  to  decay,  it  is  waste.  ^^^^*  ^^  "' 
So  if  he  suffers  the  young  germins  or  shoots  to  be 
destroyed,  or  stubs  them  up. 


*  Walnut  trees  were  formerly  held  not  to  be  timber :  but  LorA 
King  appears  to  bate  been  of  opinion  that  they  were  timb^.  Id. 
There  b  howevenno  positive  dedsiom  on  tbia  point. 
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rinst.53tf.       lO.'Lord  Coke  says  tihat  cutting  down  willows, 

birch,  beech,  asp,  maple,  or  the  like,  standing  in  the 
defence  and  safeguard  of  a  house,  is  waste;  as  also 
the  stubbing  up  a  quickset  fence  of  white  thorn,  or 
suilering  it  to  be  destroyed.  He  also  states  that 
cutting  dead  wood  is  not  waste  ;  but  that  turning  of 
trees'  to  coals  for  fuel,  when  there  is  sufficient  dead 
Wood,  is  waste. 

12.  Although  tenant  for  life  has  a  right  to  cut 
down  underwood  at  proper  seasons,  according  to  the 
xrustom  of  the  country,  yet  it  was  held  in  a  modem 

I'igot  V.        case  that  a  tenant  for  life  has  no  prc^erty  in  the 

Tvcs!^  Jun.    Underwood  till '  his  estate    comes  into  possession ; 

479.  tlierefdre  he  cannot  have  an  account  of  what  was 

cut  wrongfully  by  a  preceding  tenant. 

Pulling  down      13.  Waste  may  be  done  in  houses,  by  pulling  them 

1 1^6^53  a.  down,  or  by  suflfering  them  to  be  uncovered,  whereby 

the  timbers  become  rotten.  If,  however,  a  house  be 
uncovered,  when  the  tenant  comes  in,  it  is  no  waste 
to  suffer  it  to  fall  down ;  but  it  would  be  waste  to 
pull  it  down,  unless  it  is  rebuilt^ 

Bro.  Ab.  f4.  ^Jf  sk  lessee  razes  the  house,  and  builds  a  new 

But  where  an  old  house  falls  down,  and  the  tenant 
builds  a  new  one,  it  need  not  be  so  large  as  the  old. 
1  Insu^  tf.       15.  If  glass  windows,  though  put  in  by  the  tenant 

liimself,  be  broken  or  carried  away,  it  is  waste.    So 
it  is  of  wainscot,  benches,  doors,  fumaces»  and  the 
like,  annexe^  or  fixed  to  the  house,  either  by  the 
.    reversioner  or  the  tenant 
Opening  Pito      l6.  A  tenant  for  life  cannot  d^for  gravel,  iime^ 
nn8t°53  b    ^^^y^  brick,  earth,  stone,  or  the  like,  unless  for  the 
54  6.  f^paration  of  buildings,  or  manuring  of  the  land. 

Saunder's      Kor  Can  he  open  a  new  mine  i  but  he  may  dig  aii4^ 
Case,  5  Rep.  ^ke  the  profits  pf  mines  that  are  open. 
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17.  Lord  King  has  gaid^that  a  tenant  for  life  of  Cj^^^'j^g  ^• 
coal  nunes  may  open  new  pits  or  ahafts  for  working  2  p.  Wms. 
the  old  vein  of  coals,  otherwise  working  the  same  ^^^* 
mineft  would  be  impracticable. 

18.  If  a  person  has  mines  within  his  land,  and  ^^^I'p 
leases  the  land,  and  all  mines  therein,  the  lessee  12.  ' 
may  dig  for  them;   otherwise  he  can   derive   na 
advantage  from  them. 

19.  Where  a  person  seised;  in  fee  of  lands^  in-  whitfieid 
which  there  were  mines  miopened,  conveyed  those  I''J?^^J^' 
lands,  and  all  nunes,  &c.  to  trustees  and  theu*  heu*s,  24o. 

to  the  use  of  A.  for  life,  &c.  A.  having  threatened 

to  open  the  mines,  the  reversioner  brought  a  bill  in 

Chancery  to  stay  him.    It  was  aigued  on  behalf  of  A. 

that  the  manes  being  expressly  granted  by  the  settle-* 

ment  with  the  lands,  it  was  as  strong  a  case  as  if  the 

mines  themselves  were  limited  to  A.  for  life,  and  like  ^  ' 

Saunders's  case.    But  Lord  Macclesfield  said,  that 

A.  having  only  an  estate  for  life,  subject  to  waste^. 

could  no  more  open  a  mine,  tiban  cut  doVn  tiQdi>er 

trees.    On  a  rehearing,  Lord  King  was  of  the  same 

opinion. 

ao.  The  conversion  of   one  kind  of  land  into  Changing  thf 
another,  as  the  changing  of  meadow  to  lurable,  is  also  Husbandry. 
waste;  because  it  not  only  changes  the  course  of  i,^^^-^^^ ^•^ 
husbandry,  but  also  the  evidence  of  the  estate..  2  Ron.  Ab. 

21.  The  plowing  up,  burning,  and  sowing  of  down  z\ 
land  is  waste.     But  in  the  present  improved  state  stemn, 
of  agriculture,  I  presume  the  old  doctrine  respecting  q^™^^  ^ 
the  changing  the  course  of  husbandry  would  not  be  Gunmng, 
stricdy  adhered  to.  ^  ^*^^^-  ^'  ®- 

32»  As  some  chattels  are  considered  in  law  as  part  Destruction 
<^  the  inheritance,  and  called  heir  looms,  so  the  Looms, 
destruction  of  them  is  waste.     Thus,  if  a  taiant  'pj*  ^-  {l* 

^1  Inst,  53  a. 

lor  life  of  a  park,  vivary,  warren,  or  dove  house,  2  —  304. 
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Amb.  395. 


2  RoU.  Ab. 
820. 


i  Inst.  53  b. 
Hjfer,  33  a. 

Moo.  69. 


Of  the  Ac- 
tion for 
Waste. 
2  Inst.  145. 
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kills  so  manj  of  the  deer,  fish,  game,  or  doves,  tkat 
there  is  not  sufficient  left  for  the  stores^  it  is  wastes    < 

23.  Permissive  waste  chiefly  consists  in  suflering^ 
the  buildings  on  an  estate  to  decay.  But  if  a  house 
be  ruiiions  at  the  time  iidien  the  tenant  for  life  comes 
into  possession,  he  is  not  punishable  for  suffering  it 
to  fall  down ;  for  in  that  case  he  is  wt  bound  by  law 
to  repair  it  Yet  if  he  cuts  down  timber,  and  there- 
with repairs  it,  he  may  justify;  because^  the  law 
favours  the  maintenance  of  houses.  . 

24.  The  Court  of  Chancery  wiQ  not  decree  a 
tenant  for  life  to  repair  ^  or  a^^oint  a  receiver,  with 
directions  to  repair:  for  it  would  tend  to  harrass 
tenants  for  life  ;  and  suits  of  this  kind  would  be  i^ 
tended  with  great  expences,  in  depositions  about 
repairs. 

25.  It  is  a  general  rule  that  waste  which  ensues  ftom 
the  act  of  God  is  excusable.  So  that  if  a  house  falls,  ia 
consequence  of  a  tempest,  the  tenant  will  be  excused^ 
But  where  a  house  is  uncovered  by  a  tempest,  the 
tenant  is  bound  to  repair  it,  within  a  reasonable  time, 
before  the  timbers  grow  rotten. 

26.  If  the  banks  of  a  river  are  destroyed  by  a 
sudden  flood,  it  is  not  waste.  If  the  banks  of  the 
liver  Trent  are  unrepaired,  it  is  waste ;  because  the 
Trent  is  not  so  violent  but  that  the  lessee,  by  hia 
industry,  may  well  enoi^  preserve  the  banks. 

27*  By  the  common  law,  where  landa  were  granted 
to  a  person  for  life,  he  was  not  liaUe  to  an  action  for 
waste,  unless  he  was  restrained,  by  express  words  in 
his  conveyance,  from  committing  waste :  because  it 
was  in  tiie  power  c^  the  person  who  created  the  estate 
to  impose  such  terms  on  his  tenant  as  he  thought 
proper.  This  doctrine  was  found  extremely  inoo»« 
venknt,  as  such  tenants  took  advantage  of  the  igtko*. 
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mice   of  their  landlords,   and  committed  acts  of 
waste* 

28.  To  rernedy  this  grievance  the  statute  of  Marl- 
bridge,  4f2  Hen.  IJI.  c.  24.  gave  tp  the  owners  of  the 
inlieritaiice  an  action  of  waste  af^uinst  tenants  for  life». 
in  which  they  were  entitled  to  Recover  full  damages 

fin*  the  waste  committed*  As  the  recompence  given  2  Inst.  144^ 
by  this  statute  was  frequently  inadequate  to  the  loss 
sustained,  the  statut:e  of  Gloucester,  6  £dw.  I.  c.  5.  id.  299. 
increased  the  punishment,  by  declaring  that  the  place 
wasted  should  be  recovered,  together  with  treble 
damages ;  as  an  equivalent  £br  the  injury  done  to  the 
inheritance^ 

29.  No  person  is  entitled  to  an  actioh  of  waste  1  Inst.  53  ir. 
against  a  tenant  for  life,  but  he  who  has  the  imme-  pagefs^'casc,. 
diate  state  (^  inheritance,  expectant  on  the  determi-  ^  Rep.  76  6. . 
nation  of  the  estate  for  life.    If  there  is  an  estate  of  Tra^I* 
freehold  in  esse,  interposed  between  the  estate  of  the  ^^*^-  ^^  ^^^ 
tenant  for  life  who  commits  waste,  and  the  subse- 
quent estate  of  inheritance  ;  then  during  the  conti- 

i/uance  of  such  interposed  estate  the  action  of  waste 
13  suspended ;  and  if  the  first  tenant  for  life  dies  dur- 
ing the  coQtinuance  of  such  interposed  eMate,  the 
action  is  gcme  for  ever. 

SO.  Where  a  tenant  for  life  commits  waste,  and  2  Inst.  d02. 
afterwards  assigns  over  his  estate,  yet  an  action  of 
waste  may  be  brought  against  him. 

31.  If  a  woman  lessee  for  life  marries  and  her  ciifton^ 
husband  commits  waste,  and  after  the  wife  dies,  the  ^^^'  ^  ^^* 
action  of  waste  is  gone  ;  for  the  husband  never  had 

any  estate  biit  in  right  of  his  wife. 

32.  The  statute  of  Marlbridge  only  prohibits 
fivmers  from  committing  waste  ;  yet  if  they  sufier  a 
stranger  to  do  waste,  they  shall  be  charged  with  it : 
for  it  is  presumed  in  law  that  the  farmer  may  with- 
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2  Saund. 
252.  n.  7. 


Turner  v. 
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22  Vin.  Ab. 

523. 
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Moor»  554. 
pi.  748. 
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stand  ft':  et  qui  nan  obstat,  quod  qbstare  potest^  facere^ 
videtur.  Secondly,  the  law  gives  to  every  man  hur 
proper  action;  therefore  the  lessor  shall  have  his 
action  of  waste  against  the  lessee  ;  and  the  lessee  hia 
action  of  trespass,  against  the  person  who  ccMnmitted 
the  waste* 

S3.  The  late  Mr.  Serjeant  Williams,  in  his  excellent 
Notes  on  Saunders's  Reports,  'observes  that  the  action 
for  waste  is  now  very  seldom  brought ;  having'  given 
way  to  a  much  more  expeditious  and  easy  remedy,  by 
an  action  on  the  case,  in  the  nature  of  waste :  which 
may  be  brought  by  the  person  in  reversion  or  remain- 
der for  life  or  years,  as  well  as  in  fee ;  and  the  plain- 
tiff  is  entitled  to  costs,  which  he  cannot  have  in  an 
action'  of  waste. 

S4f.  Lord  Cowper  says,  that  without  some  parti- 
cular circumstances,  there  is  no  remedy,  in  law  or 
equity,  for  permissive  waste,  after  the  death  of  the 
particular  tenant. 

S5.  It  is  said  in  1  Roll.  Ab.  377-  pi'  IS.  that  if 
there  be  lessee  for  life,  the  remainder  for  life,  the  re- 
mainder or  reversion  in  fee,  and  the  lessee  in  posses- 
sion wastes  the  land ;  though  he  is  not  punishable  by 
the  common  law,  during  the  remainder  for  life,  yefe 
he  may  be  restrained  in  Chancery,  for  this  is  a  par- 
ticular mischief.  Lord  Keeper  Egerton  is  reported 
to  have  said  that  he  had  seen  a  precedent  in  llie 
time  of  Richard  II.  where  in  such  a  case  it  was  de- 
creed in  Chancery,  by  the  advice  of  the  Judges,  on 
complaint  of  the  remainder-man  in  fee,  that  the  fost 
tenant  should  not  commit  waste ;  and  an  injunction 
was  granted* 

36.  The  courts  of  equity  have  long  pursued  this 
principle,  and  will  award  a  pei^etual  injunction 
against  waste  whenever  the  case  requires  it.        .    . 
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37.  Mr.  Woraley  being  tenant  for  life  of  a  fann  ia  Wonley  v. 
Dorsetshire,  consisting  of  poor  arable  land,  with  a  4Bro!^ari, 
sheep  walk,  and  about  400  acres  of  down  land,  under  C&-  ^77. 
the  will  of  Lady  Stewart,  who  also  left  a  writing  under 

her  hand  forbidding  the  ploughing  of  such  land  as 
ought  not  to  be  plowed ;  he  ploughed  up,  broke,  and 
burnt  part  of  the  down  land.  A  perpetual  injunction 
was  granted  by  the  court  of  Exchequer ;  and  con- 
firmed by  the  House  of  Lords. 

38.  A  court  of  equity  will  also  grant  an  injunction 
against  yrsLS/te  pendente  UtCj  and  Lord  Hardwicke  has  2  Atk.  18?. 
said  it  is  not  necessary  the  plaintiff  should  wait  till 

waste  is  actually  committed ;  for  where  an  intention 
to  commit  waste  appears,  and  the  defendant  insists 
on  his  right  to  commit  waste,  the  court  will  grant  an 
injunction. 

39-  The  court  of  Chanceiy  has  also  frequently 
granted  an  injunction  against  waste,  where  no  action 
for  waste  lay  at  law. 

40.  There  was  a  limitation  in^a  settlement  to  a  Penrotr. 
person  for  life,  remainder  to  trustees  to  preserve  con.  l^SSt^A. 
tingent  remainders,  remamder  to  his  first  and  other 
sons  in  tail,  remainder  to  A.  for  life,  remainder  to  his 
first  and  other  sons  in  tail.  The  first  tenant  for  life 
cut  down  timber;  A.  the  second  tenant  for  life, 
brought  his  bill  for  an  injunction  to  stay  waste.  Lord 
Hardwicke  said,  that  though  A.  had  no  right  to 
the  timber,  yet  if  the  first  tenant  for  Iffe  shoidd  die 
without  sons,  the  plaintiff  would  have  an  interest  in 
the  mast  und  shade  of  the  timber.  Therefore  upon 
the  authority  of  those  cases,  which  had  been  very 
numerous  in  the  court,  of  interposing  to  stay  waste 
in  the  tenant  ibr  life,  where  no  action  could  be  main- 
lained^against  him  at  law,  as  the  plaintiff  had  not  the: 
immediate  remainder ;  the  injunction  was[  granted. 
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Farrant  v.  41.  A  bill  was  brought  by  a  ground  landlord,  ta 

3A* V2S     ^**y  ''""^*®  ^  ^^  under  lessee.     Lord  Hardwieke 

said»  that  a  certificate  being  produ^d  of  the  waste^. 

he  was  of  opinion  the  plaintiff  had  the  same  equity 

as  in  other  eases  of  injunctions ;  and  granted  the 

3  Atk.  211.    injunction.    In  another  case,  he  said  that  be  would 

have  no  scruple  to  grant  an  injunction  to  stay  waste 
in  favour  of  an  unborn  child* 
The  Timber  42.  Although  no  action  of  waste  lies  where  there 
theTpereon  ^^  *^  intermediate  estate ;  yet  if  waste  be  done,  by^ 
entitled  to  felling  timber  trees,  the  person  entitled^  at  that  time» 
ance.  *  ^^  ^^  inheritance  in  fee  or  in  tail,  may  seize  them ; 
Bowle'8  case,  ^^  bring  an  action  of  trover  for  the  recovery  of  them : 
1,1  Rep.  79.    for  a  tenant  for  life  has  but  a  special  interest  in  trees 

growing  on  the  land,  so  long  as  they  are  annexed  to 
the  land ;  but  if  he  or  any  other  person  severs  them 
from  the  land;  the  interest  of  the  tenant  for  life  ia 
them  is  thereby  determined ;  and  they  become  the 
property  of  the  owner  of  the  inheritance. 

43.  It  follows  that  where  an  estate  is  limited  to 

several  persons  for  life,  with  remainder  to  their  first 

and  other  sons  in  tail,  the  first  tenant  in  tail  who  is 

bom  becomes  entitled  to  any  timber  felled  by  the 

tenant  for  life. 

Uvedale  ▼.         43.  A  feofiment  was  made  to  the  use  of  A.  for 

2  Roll.\b.    ^^»  remainder  to  the  use  of  his  first  and  other  sons 

119.  in  tail ;  remainder  to  B.  for  life,  remainder  to  his  first 

and  other  sons  in  tail.  B.  had  issue  a  son^  and  after* 
A.,  not  having  any  son,  cut  down  timber.  It  was 
resolved  that  the  son  of  B.  might  have  an  action  ai 
trover  against  A.  for  the  timber :  because  the  pro- 
perty of  the  trees  was  in  him  who  had  the  inheritance 
of  the  land  when  they  were  cut ;  and  thoi^  the 
remainder  for  life  to  B.  was  an  impediment  to  an 
action  of  waste  during  his  Kfe,  yet  it  was  not  any 
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to  his  son,  as  to  the  property  q£  the 
trees,  when  severed  from  the  land ;  which  B.  could 
not  have  for  the  debility  of  his  estate.  And  the 
possibility  of  the  estate  which  might  come  to  the  son 
of  A.^  if  A.  should  have  a  son,  was  not  any  impedi* 
ment ;  inasmuch  as  it  w;as  a  mere  possilnlit^,  which 
pcradventure  never  would  happen,  and  was  nothing 
in  law  till  it  happened,  and  might  be  destroyed  by 
the  feoffinent  of  A. 

44.  One  seised  in  fee  of  lands,  conveyed  them  to  Whitfield 
trustees  and  their  heirs,  to  the  use  of  A.  for  life,  re-  2  p.^TmL 
mainder  to  his  first  and  other  sons  in  tail,  remainder  240. 
to  B.  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  his  two  sisters  and  the  heirs  of 
their  bodies,  remainder  to  the  grantor  in  fee.  A. 
and  B»  had  no  sons,  and  one  of  the  sisters  died 
without  issue,  by  which  the  heir  of  the  grantor,  as  to 
one  moiety  of  the  premises,  had  the  first  estati^  of 
inheritance.  A.  having  cut  down  timber,  sold  it ; 
the  heir  of  the  grantor  brought  his  bill  for  an  account 
of  a  moie^.  It  was  objected  that  it  would  be  more 
agreeable  to  the  rules  of  ^equity  that  the  money  pro- 
duced by  the  sale  of  the  timber  should  be  brought 
into  court,  and  put  out  for  the  benefit  of  the  sons 
udbom,  and  which  might  be  bom :  that  these  con- 
ting^  remainders  being  m  grevUo  legis,  and  under 
the  protection  of  the  law,  it  would  be  most  reason- 
able that  the  numey  should  be  secured  for  the  use  of 
the  sons,  when  there  should  be  any  bom.  But  as 
soon  as  it  became  impossible  there  should  be  a  sou, 
then  a  moiety  to  be  paid  to  the  plaintifi^.  And 
the  case  would  be  the  same  if  there  were  a  son  in 
tientte  matris^  or  the  plaintiff  m^t  luring  trover ; 
and  then  what  ineason  had  he  to  come  into  equity. 
Lord  Macdesfiehi  said,  the  right  ci  th^  timber  be- 
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longed-  to  those  who,  at  the  time  of  its  being  severed 
from  the  lreehoId»  were  entitled  to  the  first  estate  of 
inheritance }  and  the  property  became  vested  in 
them.  A»  to  the  objection  that  trover  would  lie  at 
Iaw»  it  might  be  very  necessary  for  the  party  who 
had  the  inheritance  to  bring,  his  bill  j  because  it  might 
be  impossible  for  him  to  discover  the  value  of  the 
timber,  it  being  in  the  possession,  and  cut  down  by 

iBro.R.i94.  the  tenant  for  life. 

3 37.        The  cause  wbb  reheard  by  Lord  King,  who  was  of 

Piffot  V.  Bui-  , ,  .   . 

lock,  infra.      ^^  ^^^  OpUUOn. 

Newcastle  v.  45.  It  is  the  same  where  timber  is  severed  from 
2  R^i^Sf  *^®  freehold  by  accident.  Thus,  where  a  great 
241.  quantity  of  timber  having  been  blown  down  by  a 

storm  at  Welbeck,^  the  seat  of  the  Duke  (xf  NeWi- 
castle  'y  though  there  were  several  tenants  for  life^ 
with  remainder  to  their  first  and  other  sons  in  tailt 
yet  these  having  no  sons  bom,  the  timber  was  de* 
creed  to  belong  to  the  first  remainder^nan  in  taiL 
vide  Garth  46,  Where  there  are  trustees  to  presserve  contin- 
Tic.  16.  c!  7.  e^^^  remainders,  the  Court  of  Chancery  will  not 

allow  of  waste  by  collusion,  between  the  tenant  for 
life  and  the  person  entitled  to  the  first  vested  estate 
of  inheritance ;  to  the  prejudice  of  persons  not  m 

47*  Where  the  tenant  for  life  has  also  the  next 
existing  estate  of  inheritance,  subject  to  intermediate 
contingent  remainders  in  tail ;  the  Coinrt  of  Chancery 
will  not  allow  him  to  take  advantage  of  that  circum- 
stance, by  cutting  down  timber,  but  will  preserve  it 
for  the  benefit  of  the  intermediate  contingent  re* 
mainder-men. 
Williams  V.        48.  The  Duke  of  Bolton  was  tenant  for  life,  Ddth 

Duke  of         '  • 

Bolton,  cited  remainder  to  his  first  and  other  sons  in  tail,  remain* 
268.  ^"'*    ^®^  ^  ^^*  ^^*  ^^^  ^^^»  remainder  to  her  first  and 
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Other  sons  in  toily  with  estates  to  trustees  to  preserve 
the  contingent  remainders,  remainder  to  the  Duke  in 
fee.  The  Duke  had  no  son,  but  Mrs.  Orde  had  a 
son  bom,  who  died  soon  after.  The  Duke  cut  down 
timber.  Mrs.  Qrde  had  afterwards  another  son,  who 
was  a  defendant  in  the  cause.  On  the  question  to 
whom  this  timber  should  belong.  Lord  Thurlow  was 
of  opinion,  that  as  it  was  not  competent  for  the 
Buke  to  cut  down  timber  in  respect  of  his  life  estate, 
he  should  not  take  advantage  of  his  own  wrong. 
That  the  timber,  although  by  severance  it  became 
personalty,  was  yet  bound  as  far  as  it  could  be,  to 
the  uses  of  the  realty.  That  the  administrator  of 
Mrs.  Orde's  first  son  was  certainly  not  entitled ;  the 
child  being  dead  at  the  time  of  the  timber  cut, 
neither  could  her  second  son  claim  it ;  for  although 
he  had  a  vested  estate  of  inheritance,  yet  such  estate 
was  liable  to  be  divested  by  the  Duke's  having  a  son. 
tie  therefore  thought  nobody  was  then  entitled  to"* 
it;  but  directed  ihfi  Duke  to  pay  into  court  the 
money  for  which  the  timber  had  been  sold,  and  the 
interest  thereof. 

49.  In  pursuance  of  the  above  direction,  the  Duke  Powlett  r. 
of  Bolton  paid  in  the  money  arising  from  tiie  tim«  b^^  ^ 
ber;  upon  his  death  in  1794  Mr.  Orde,  the  husband  3  Ves-Jun. 
of  Mrs.  X)rde,  as  administrator  of  his  eldest  son^  i  Cox.Bep« 
presented  a  petition  to  have  the  money  paid  to  him ;  ^^' 
the  Court  directed  -a  bill  to  be  filed.  The  defendants 
*weie  the  second  son,  who  was  tenant  in  tail  in 
4%mainder  of  the  estates,  and  the  Duchess  of  Bolton^ 
executrix  of  the  late  Duke. 

Lord  Loughborough  said,  when  the  timber  wa^i 
cut,  no  doubt,  at  law,  the  Duke  would  have  taken* 
being  the  first  owner  of  the  inheritance.  But  the 
-Court  verj*  properly. held,  that  he  should  not,  by 
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a  fraud  on  the  settlemefit,  which  made  hka  tenant 
lor  life,  gain  that  advantage  to  himself  in  his  revw« 
sion  in  fee;  considering  it  as  a  wrong  upon  the 
settlem^it.  The  consequence  was,  that  part  of  the 
property,  which  by  the  iraud  was  t^en  frcnn  the 
settlement,  ought  to  be  restored  to  it ;  that  would 
.carry  it  to  all  the  uses.  Mrs.  Qrde  would  be  entitled 
to  an  estate  for  life,  the  children  to  estates  in  tail 
male ;  and  he  could  not  help  the  consequence  of 
the  reversion  in  fee  going  to  the  Duke.   . 

50.  The  Court  of  Chancery  has  in  some  cases 
directed  the  timber  growing  on  an  estate,  whereof 
a  person  was  tenant  for  life,  to  be  cut  down  for  the 
purpose  of  paying  legacies  and  debts,  charged  upon 
the  inheritance^ 

6L  A  person  devised  his  estate  to  his  wife  for  life^ 
remainder  to  A.  B.  and  his  heirs,  upon  condition  that 
he  should  pay  several  legacies,  at  the  times  appointed 
in  his  will ;  if  he  did  not  pay  them  accordingly,  the 
estate  to.  go  over.  A.  B.  filed  his  bill  in  the  Court 
^  Chancery,  stating  that  there  was  a  great  quantity 
of  timber  on  the  estate,  which  belonged  to  him; 
that  he  was  willing  it  should  be  sdd,  and  the  legiades 
paid,  but  that  the  widow,  who  had  barely  an  estate 
for  ljfe»  and  could  make  no  profit  thereof  herself^  in 
OMabination  with  the  other  remainder-man,  desigfiing 
to  make  the  plaiotiff  forfeit  his  estate,  by  non-pny^ 
ment  af  ike  legacies;  had  refused  him  pennission  to 
feu  the  timber;  though  he  ofSued.  aatisfactipn  for 
fb&y  dimiages  she  should  thereby  sustain.  He  tibere^ 
fore  prayed  that  he  might  have  liberty  to  vnt  down 
and  carry  off  the  timber,  and  sell  it  for  payment  of 
the  l^;acies.  ^ 

Hie  Court  thou^t  it  reasonable  tint  the  plaintiff 
should  have  liberty  to  cut  <kwn  aad  take  off  the  tin>- 

lO 
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%er ;  making  satisfaction  to  the  widow  for  iH'eaking 
the  ground  &c.  and  referred  it  to  the  Master  to  see 
^at  quMitity  of  timber  was  necesssury  to  be  felled 
for  payment  of  the  legacies^  and  what  might  be  con* 
veniently  spared* 

5S.  Hie  Court  of  Chancery  has  also  directed  tim- 
ber, ia  a  state  of  decay,  to  be  cut  down  for  the  benefit 
of  the  person  entitled  to  the  inheritance  ;  provided 
Qo  damage  were  done  to  the  tenant  for  life. 

5S.  Sir.  G.  Ireland  by  deed  granted  a  term  for  500  Aspiawall 
years  to  the  defendant  and  others,  of  his  estates  in  2  Vern.  218. 
Lancashire,  to  commence  ailer  his  decease,  for  pay- 
ment of  debts  and  annuities ;  and  by  will  devised  the 
reversion  and  inheritance  thereof  to  the  plaintifi'  for 
life,  without  impeachment  of  waste,  ]?emainder  to  his 
first  and  other  sons  in  tail.  The  testator  being  dead» 
and  the  trustees  in  possession  under  the  trust,  which 
was  like  to  have  a  long  continuance;  the  plaintiff 
brought  his  bill,  setting  forth  that  he  was  reduced  to 
great  want,  t^at  there  was  much  decaying  limber  <m 
the  estate,  which  the  trustees  had  no  power  to  cut 
down,  and  prayed  he  might  be  permitted  to  take  off 
the  timber;  allowing  for  what  damage  he  did  th^  . 
estate.  Although  it  was  objected  that  the  plaintiff 
might  die  before  the  trust  was  performed,  and  till 
then  could  not  be  let  into  possession ;  therefore  to 
decree  that  he  in  the  mean  time  might  take  off  the 
timber,  would  be  a  prejudice  to  his  sons,  yet  the 
Court  decreed  a  commission  to  go,  to  take  off  timber 
for  the  plaintiff's  relief  and  suj^ort,  not  exceedix^ 
ifi^OO. 

M.  A.  was  tenant  for  life,  remainder,  as  to  one  Bewick  v. 
moiety,  to  B.  in  tail,  and  as  to  the  4»thcr  moiety  to  ^  wms' 
an  infant.      There  was  timbet  upon  the  premises  267. 
greatly  decaying,  whereupon  B.  the  remainder*man 
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brought  a  bill,  praying  that  the  timber  which  was 
decaying  might  be  cut  down ;.  and  that  B.  and  the 
infant  might  have  the  money.  The  tenant  for  life 
insisted  on  having  a  share  of  the  money. 

Lord  Talbot  said,  1.  The  timber  while  standings 

was  part  of  the  inheritance^  but  when  severed^  either 

by  the  act  of  Grod,  as  by  tempest,  or  by  a  trespasser^ 

belonged  to  him  who  had  the  first  estate  of  inherit^ 

ance  in  fee  or  in  taU,  who  might  bring  trover  for  it^ 

2.  The  tenant  for  life  ought  not  to  have  any  share  of 

*  the  money  arising  from  the  sale  of  the  timber ;  but 

since  he  had  a  right  to  what  might  be  sufficient  for 

repairs,  and  botes,   care  must  be  taken  to  leave 

enough  upon  the  estate  for  that  purpose  ;  and  what^ 

ever  damage  was  done  to  the  tenant  for  life  on  the 

premises  ought  to  be  made  good  to  him*    3.  With 

r^ard  to  the  timber  plainly  decaying,  it  was  for  th^ 

betiefit  of  the  persons  entitled  to  the  inheritance  that 

it  should  be  cut  down,  otherwise  it  was  of  no  value ; 

but  this  should  be  done  with  the  approbation  of  the 

Master ;  and  trees,  though  decaying,  if  for  the  de* 

fence  and  shelter  of  the .  house,  or  for  ornament^ 

Vide  Lee  ▼.    should  not  be  cut  down.    B.  to  have  one  moiety  of 

lBro.R.195.  ^^  money,  and  the  other  moiety  to  go  to  the  infimt* 

Of  the  55.  It  has  been  usual  from  very  ancient  times» 

"^Sout     'wh®^  estates  for  life  are  expressly  limited,  to  insert 

Impeecli-       a  clause  that  the  tenant  for  life  shall  have  the  lands» 

^^.»     *  V  without  impeachment  of  waste  ;'*  which  words  were 

I  Inst.  220  a.  originally  held  to  exempt  the  tenant  for  life  from  the 

Rep.  82  6.  penalties  of  the  statute  of  Marlbridge  only ;  not  to 

give  the  property  of  the  thing  wasted.     But  it  is  laid 

down  by  Lord  Coke  that  thd  words  absque  mpetiUme 

"vasti,  that  is,  without  any  challenge  or  impeachment 

of  waste,  enable  the  tenant  for  Ufe  to  cut  dowa  tim* 

ber,  and  convert  it  to  his  own  use.    Otherwise  if  the 


I 


Title  IIL  Estate  for  Life.  Ch.  iL  §  55^-58.  145 

words  were,  ^'  without  impeachment  of  any  action 
of  waste.^'  For  then  the  discharge  would  extend 
to  the  action  only,  and  not  to  the  property  of  the 
timber. 

56.  To  the  ^ords,  '<  without  impeachment  of  i  Ves.  265. 
waste,^'  are  sometimes  added,  with  full  liberty  to 
commit  waste.  And,  in  some  instances,  words  of 
restriction  are  inserted,  as,  voluntary  waste  in  houses: 
only  excepted.  In  the  case  of  Garth  v.  Cotton, 
which  will  be  stated  in  Title  XVI.  Remainder^  the 
words  were,  ^'  without  impeachment  of  waste,  except 
vdimtary  waste.''  And  Lord  Hardwicke  held  that 
there  the  tenant  Was  punishable  for  wilful  waste,  and 
bad  no  interest  in  the  timber,  otherwise  than  the 
mast  and  shade,  and  necessary  botes.  But  some 
eminent  lawyers, have  lately  held  that  the  words 
'<  voluntary  waste  "  only  extend  to  houses,  and  not  \^ 
to  timber  trees. 

57*  It  has  been  long  fully  settled  that  the  words,  pyne  v.  Don, 
without  impeachment  of  waste,  give  to  the  tenant  for  \^^^^  ^' 
life  the  property  of  all  timber  trees  cut  down,    or 
blown  down ;  and  of  all  timb^  parcel  of  a  building 
blown  down.    It  has  however  been  held,  in  a  modem  pigot  v. 
case,  that  a  tenant  for  life  without  impeachment  of  ? y  ^^' 
waste  cannot  maintain  trover  for  timber  cut  during  479. 
a  prior  estate ;  but  that  it  vests  immediately  in  the 
owner  of  the  inheritance. 

58.  Where  a  tenant  for  life,  without  impeachment  ^^^y  ^- 
of  waste,  makes  a  lease  for  years,  and  the  lessee  w. Jones, 5i. 
commits  waste,  no  action  of  waste  will  lie  against 
him :  for  the  lease  is  derived  out  of  an  estate  pri- 
vilq^;  and  if,  waste  lay,  it  must  be  against  the 
tenant  for  life  who  made  the  lease;  and  he  was 
dispunishable. . 
Vol.  I.  L 
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Tit.2.c.l»        59.  The  power  which  a  tenant  for  life  without 

impeachment  of  waste  has  over  his  estate,  with  re* 
spect  to  cutting  down<  timber,  must  be  ex^cised 
during  his  life ;  and  cannot  be  delegated  to  any  other 
person,  so  as  to  enable  such  person  to  execute  it 
after  his  death. 

3  Atk.  210.        60.  Lord  Hardwicke  has  said,  that  where  there  is 

tenant  for  life  restrained  from  waste,  remainder  to 
another  for  life,  without  impeachment  for  ^^aste  i  the 
Court  of  Chancery  will  not  suffer  any  agreement 
between  the  two  tenants  for  life,  to  commit  waste, 
to  take  place,  prior  to  the  period  at  which  the  seoond 
tenant  for  life's  power  properly  commences. 

2  Atk.  383.        61.  A  tenant  for  life,  i^thout  impeacihment  of 

waste,  is  notwithstanding  obliged  to  keep  tenants 
houses  in  repair,  unless  the  charge  is  excessive ;  and 
shall  not  suffer  them  to  run  to  ruin. 

How  far  re-        62.  The  dause  without  impeachment  of  Waste  is 

Equity'*  "*      ^  ^^  restrained  in  equity,  that  it  does  not  enable  a 

tenant  for  life  to  commit  malicious  waste,  by  pulling' 
down  houses :  for  in  that  case  the  Court  of  Chanceiy 
will  not  only  stop  him  by  injunction,  but  thII  also 
order  him  to  repair  them.  « 

Vane  r.  Lord      63.  Lord  Bernard,   on  the  marriage  of  his  son, 

2  Vero'^hs    ^^^^^  ^^^y  ^^*^®  ^^  himself  for  life,  without 

impeachment  of  waste,  remainder  to  his  son  for  Ufe, 
&c.  Afterwards  Lord  B.,  having  taken  some  dislike 
to  his  son,  got  200  workmen  together,  and  stripped 
the  castle  of  the  iron,  lead,  doors,  &c.  to  the  value 
of  3000/. 

Tlie  Court  of  Chancery  immediately  granted  an 

injunction  to  stay  committing  of  waste,  in  puUing 

Holt  V.  down  the  castle ;    and,   upon  the  hearing  of  the 

2Ab.Eq.759.  causc,  decreed  not  only  the  injimction  to  cpntmue, 
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bat  that  the  castle  should  be  restored  to  its  former 
conditton. 

64.  The  Court  of  Chancery  will  also  restrain  a 
tenant  for  life,  without  impeachment  of  waste,  from 
cutting  down  timber,  serving  for  shelter  or  ornament 
to  a  mansion-house ;  as  also  timber  not  fit  to  be  felled. 

65.  A  bill  was  brought  by  a  remainder  man  to  Packingtonv. 
restrain  a  tenant  for  life,  without  impeachment  of^^^^^* 
waste,  from  cutting  down  timber  which  served  as 
ornament  or  shelter  to  the  mansion-house,  or  wltk^h 

was  unfit  to  be  felled.    Lord  Hardwicke  granted  an  Aston  v. 
injunction  to^  restrain  the   defendant  from  cutting  ]  ves.'264. 
down  trees  standing  in  lines,  avenues,  or  ridings  in  O'Brien  v. 

.  ,  O'Brien, 

the  park.  Amb.  107. 

66.  An   injunction  wsfi  moved   for   to    restrain  Strathmore 
Mr.  Bowes,  the  husband  of  Lady  Strathmore,  who  was  2  Bro7R '  88. 
tenant  for  life,  without  impeachment  of  waste,  from 

cutting  trees  in  the  rides  or  avenues  to  the  house,  or 
that  served  for  shade  or  ornament,  or  were  unfit  to 
be  cut  as  timber. 

Lord  Kenyon  (M.  R.)  granted  the  injunction,  Downshire 
saying  it  ought  to  include  every  thing  useful  or  oma-  g  veTl  08 
mental  to  the  house ;  and  said  he  thought  himself  Tamworth 
bound  to  grant  it  as  to  the  ornamental  trees,  though  Jj  ^^9^* 
they  should  not  be  planted  trees,  but  growing  na-  Day  v.  Merry, 
torally ;  also  to  extend  it  to  young  saplins,  and  trees 
not  fit  to  cut  as  timber. 

O7.  TTie  Court  of  Chancery  will  not  however,  in  Rolt  v. 
cases  of  this  kind,  give  any  satisfaction  to  the  remain-  2  Ab.^Eq  759. 
der  man  for  timber  actually  cut  down. 

68.  The  Court  of  Chancery  will  not  permit  a 
tenant  for  life,  without  impeachment  of  .waste,  to 
commit  d<^^e  waste. 

'69-  Loi^d  Archer  being  tenant  tor  life,  without  im-  piymmith 
peachment  of  wa^,  of  an  estate  which  was  decreed  T'B'^^^'^i5q 
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to  be  sold,  and  the  m«iey  invested  m  fiie  purchase 
of  another  estate  to  be  settled  to  the  same  uses,  cut 
docra  timber. 

liord  Thurlow  held  that  Lord  Archer's  personal 
representatives  were  bound  to  account  for  tiie  timber 

s 

cut :  for  as  Lord  A.  was  to  be  tenant  for  life,  with- 
out impeachment  of  waste,  of  the  estate  to  be  pur- 
Biirges  V.       chased,  if  he  might  commit  waste  upon  the  other  estate, 
16  Ves.  174.  l>^fore  it  was  sold,  he  wouldhave  the  benefit  of  double 

waste. 
Is  annexed  to     .70.  The  privileges  given  to  atenant  for  life,  by  the 
^ejnwtyof  ^^^j^^  ^t^^^^  impeachment  of  waste,  are  annexed 

to  the  privity  of  estate,  and^  determine  with  it.   Thus 
1 1  Rep.  83  6.  it  is  said,  that  if  a  lease  be  made  to  one  for  the  term 

of  another's  life,  without  impeachment  of  waste,  the 
remainder  to  him  for  his  own  life,  he  becomes  punish- 
able for  waste;  for  the  first  estate  ^s  gone  and 
drowned^   * 


Of  partial  ju  Some  cases  have  arisen  where  estates  for 

lo  w2te.      have  been  given.  With  partial  powers  of  committing 

waste.    And  the  Court  of  Chancery  has  interposed 
to  restrain  the  tenants  for  life  from  exceeding  sueh' 
powers. 
Hewit  y.  73*  Lands  were  devised  to  a  person  for  life,  with 

Amb!  508.      P^^^^  ^^  ^^^  down  6uch  trees  as  four  persons  named 

in  the  will  should  allow  of,  or  directly  writing.  All 
these  persons  being  dead,  it  was  decreed  that  the 
power  of  cutting  down  timber  remained ;  but  the 
Court  would  preserve  the  check.  It  was  referred 
to  the'Master  to  see  what  trees  were  fit  to  be  cut 
down. 

Chamberlain      73.  Mr.  Dummer  devised  his  estate  at  C.  to  his 

i*£o.RTie6  ^^®  ^^^  ^^'    ^^  *  ^^^  ^^  ^^  "  Whereas  by  my 
.3  —549.       will  my  wife  cannot  cut  any  timber^  now  my  will 

and  mind  is,  that  she  may,  during  so  long  time  as 
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she  continues  my  widow,  cut  timber,  for  her  own  xxfst 
and  benefit,  at  seasonable  times  in  the  year. 

Mrs.  Dummer  began  to  fell  timber ;  the  person  in 
reversion  applied  for  an  injunction.  Lord  Thurlow 
utterly  rejected  the  idea^  that  Mrs.  Dummer  was 
only  to  cut  timber  for  her  own  use,  or  for  estovers ; 
and  thought  her  entitled  to  cut,  not  only  such  timber 
as  would  suffer  by  standing,  but  every  thing  which 
could  fairly  be  called  timber ;  although  she  could 
not  cut  such  sticks  as  would  only  make  paling ;  or 
saplins  not  proper  to  be  cut  as  timber.. 

74.  Bishops,  rectors,  parsons,  vicars,  and  other  eccle-  of  Waste  by 
siastical  persons,  being  considered  in  most  respects  Beclesiastlcs, 
as  tenants  for  life  of  the  lands,  which  they  hold  jttre  ^  57. 
eccleske^  if  they  cut  down  trees,  unless  for  reparations,  vin.  Ab.  Tit. 
they  may  be  punished  for  the  same  in  the  ecclesiastic  Dilapidation. 
cal  courts }  as  also  by  writ  of  prohibition. 

75.  By  the  statute  35  Edw.  I.  it  is  declared,  that 
parsons  shall  not  presume  to  fell  trees  growing  in  the 
chmch-yard,  but  when  the  chancel  or  the  body  of  the 
church  requires  reparations.    And  Lord  Coke  has 

dted  a  case  where,  upon  complaint  to  the  king  in  1 1  Rep.  49  a. 
parliament  that  sthe  Bishop  of  Durham  had  com- 
mitted waste  by  destroying  timber,  a  prohibition  had 
issued  against  him.    In  another  case,  he  is  reported  stockman  ▼. 
to  have  aid,  that  if  a  bii^op  cut  down  and  sold  trees,  ^{^^J* 
and  did  not  employ  them  for  reparation,  and  any  one  86. 
would  move  it,  he  would  grant  a  prohibition  out  of 
the  King^s  Bench. 

76.  The  authority  of  this  dictum  has  been  doubted  Jefferson  ^. 
in  a  modem  case,  in  which  the  Court  of  Common  f 5<w "^Pull 
Fleas  held  that  it  had  no  power  to  issue  an  original  i05. 

writ  of  prohibition,  to  restrain  a  bishop  from  commit- 
ting waste,  in  the  possessions  of  his  see,  at  least  at 
the  suit  of  an  uninterested  person ;  and   doubted 
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whether  «ven  the  Court  of  King's  Bench  had  audi  a 
power. 

77.  It  appears  however,  that  the  Court  of  Chancery 
has  long  exercised  this  kind  of  jurisdiction;  for  there 
is  a  case  stated  in  9  Roll.  Ab.  813,  in  which  Lord 
Keeper  Coventry  granted  a  prohibition,  at  the  suit 
of  a  patron,  against  a  prebendary,  for  having  wasted 
the  trees  of  his  prebend ;  and  this  doctrine  is  now 
fully  established. 

78.  The  patron  of  a  living  moved  for  an  injunc- 
tion against  the  rector  to  stay  waste,,  in  cutting  down 
timber  in  the  church-yard.  Lord  Hardwicke  said, 
that  a  rector  might  cut  down  timber  for  the  repairs 
of  the  parsonage-house,  or  the  chancel,  but  not  for 
any  common  purpose :  and  this  he  might  be  justified 
in  doing  under  the  statute  US  £dw..  I.  stat.  S.  that 
by  the  custom  of  the  country  he  might  cut  down 
underwood  for  any  purpose ;  but  if  he  grubbed  it  np, 
it  was  waste.  He  might  cut  down  timber  likewise 
for  repairing  any  old  pews  that  belonged  to  the 
rectory;  and  was  also  entitled  to  botes  for  repair- 
ing bams  and  outhouses  belonging  to  the  parsonage. 
The  injunction  was  granted.  ^ 

79*  A  bill  was  brought  by  a  patron  against  a  rector 
to  stay  waste  in  digging  stones,  &c.  on  the  ^ebe» 
other  than  what  was  necessary  for  repairing  and  im-» 
proving  the  rectory ;  and  for  an  account  of  what  had 
been  dug  and  sold.  The  defendant  demurred  as  to 
the  account ;  as  also  to  the  staying  the  digging  of 
stones,  other  than  for  repairs  and  improvements : 
and  by  way  of  answer  set  out  that  the  quarries  were 
opened  before. 

The  Court  said,  the  parson  had  a  fee  simple  quali- 
fied, under  restrictions,  in  right  of  the  church ;  but 
he  could  not  do  every  thing  that  a  private  owner  of 
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an  inheritance  could :  he  could  not  commit  waste, 
nor  open  mines,  but  might  work  those  already  opened^ 
Even  a  bi^op  could  not.     Talbot  Bishop  of  Durham  Rutland's 
applied  to  parliament  to  enable  him  to  open  mines,  ^^^.  107. 
but  it  was  rejected.    Parsons  may  fell  timber,  or  dig  contra. 
stone  to  repair }  they  have  also  been  indulged  in  sell- 
ing such  timber  or  stone,  where  the  money  has  been 
applied  in  repairs.     Injunctions  have  been  granted 
even  against  bishops,  to  restrain  them  from  felling 
large  quantities  of  timber,  at  the  instance  of  the 
Attorney  General  on  behalf  of  the  crown,  the  patron 
of  bishopricks.     If  the  demurrer  had  only  gone  to  an 
account,  it  had  been  good ;  for  the  patron  cannot 
have  any  profit  from  the  living;  but  it  was  too  general, 
and  must  be  overruled. 

a 

80.  In  a  modern  case  Lord  Thurlow  granted  an  in-  Hoskins  r. 
junction  to  stay  waste,  against  the  widow  of  a  rector,  f^^^^^^' 
during  the  vacancy,  at  the  suit  of  the  patroness.  2Bro.R.552. 

81i  It  was  resolved  in  4  Will.  &  Mary,  that  an  Jonesv.HilU 
action  on  the  case  for  dilapidations  might  be  sued  3Lev.*268! 
against  a  late  incumbent  who  had  resigned  a  bene- 
fice,  or  against  the  personal  representatives   of  a 
deceased  rector  or  vicar,  by  the  successor.     And  in  a 
modem  case  it  was  held  that  an  action  for  dilapida-  Radcliffe  v. 
tions  also  lay  for  the  neglect  of  repairing  a  prebendal  2  TermR. 
house,  by  a  succeeding  prebendary,  against  his  prede-  ^^^• 
cessor,  or  his  personal  representative. 

82.  By  the  statute  56  Geo.  III.  c.  52.  the  incum- 
bents of  any  benefice,  with  the  consent  of  the  patron 
and  the  bishop,  are  enabled  to  pay  the  monies  to 
arise  by  sale  of  any  timber  cut  from  the  glebe  lands 
of  such  benefice,  either  for  equality  of  exchange,  or  Tit.  32.  c.  2. 
for  the  price  of  any  house  or  lands  purchased  by  them, 
under  the  authority  of  a  statute  which  will  be  stated 

hereafter. 
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83.  At  comgdon  law,  tenants  for  life  were  not  an^ 
swerable  for  damages  done  by  fire,  whether  it  arose 
from  accident  or  negligence.  When  the  statute  of 
Gloucester  rendered  tenants  for  life  answerable  for 
waste,  without  any  exception,  it  rendered  them  re- 
sponsible for  all  damages  done  by  fire.  But  now  by 
the  statute  6  Ann.  c.  31.  $  6.  it  is  enaoted,  ^<  That 
no  action,  suit,  or  process  whatsoever,  shall  be  had, 
maintained,  or  prosecuted  against  any  person  in  whose 
house  or  chamber  any  fire  shall  accidentally  begin,  or 
any  recompence  be  made  by  such  person  for  any 
damage  sufiered  or  occasioned  thereby ;  any  law,  usage, 
or  custom  to  the  contrary  notwithstanding/'-*By  the 
7th  section  of  this  statute  it  is  provided,  that  nothing 
in  this  act  shall  defeat  any  contract  or  s^rreement 
made  between  landlord  and  tenant. 

£(4«  In  consequence  of  this  last  clause  it  has  been 
determined,  that  where  a  tenant  for  life  under  a  set- 
tlement covenanted  to  keep  a  house  in  good  and 
sufficient  repair,  and  the  house  was  burnt  down  by 
accident,  he  was  bound  to  rebuild  it. 

85.  It  is  now  become  usual,  where  the  intention 
of  the  parties  is  that  the  tenant  shall  not  be  liable 
to  rebuild  in  case  of  accidental  fire,  U>  except  it 
in  the  covenant  to  repair. 


(    1«3    ) 


TITLE  IV. 
Estate  Tail  after  possibility  qf  Issue  ExHncU 


1.  Hum  it  arues, 

8.  It  has  some  Qualities  of  an 

Estate  Tail. 

9.  But  is  in  fact  only  an  Estate 

for  Life. 


10.  This  Tenant  has  the  Property 

*  oftheTvmher. 
12.  But  is  restrained  from  maii^ 

dous  Waste^ 
16.  J^PrvoUegies  not  grantable 

over. 


Section  1. 

TTTE  now  come  to  txeat  of  those  estates  for  life  HowitariBes* 
^  ^  which  are  derived  from  the  operation  of  some 
principle  of  law.  Qf  these  the  first  is  called  an  estate 
tail  after  possibility  of  issue  extinct ;  which  is  thus 
described  by  Littleton :  **  Where  tenements  are  giren  §  32. 
to  a  man  and  to  his  wife  in  especial  ta^,  if  one  of 
them  die  without  issue,  the  survivor  is  tenant  in  tail 
after  possibility  of  issue  extinct.'' 

2.  *^Soif  they  have  issue,  and  the  one  die,  albeit  idem. 
that  during  the  life  of  the  issue,  the  survivor  shaU  not 
be  said  tenant  in  tail  aft;er  possibility  of  issue  extinct ; 
yet  if  the  issue  die  without  issue,  so  as  there  be  not 
any  issue  alive  which  may  inherit,  by  for^e  of  the 
entail,  then  the  surviving  party  is  tenant  in  tail  after 
possibilily  of  issue  extinct." 

3*  <<  Also  if  tenements  be  given  to  a  man  and  to  Id. )  33. 
his  heirs  which  he  shall  beget  on  the  body  of  his  wife ; 
in  this  case  the  wife  hath  nothing  in  the  tenements, 
and  the  husband  is  seised  as  donee  in  special  tail : 
and  in  this  case,  if  the  wife  die  without  issue  of  her 
body,  begotten  by  hier  husband,  then  the  husband  is 
tenant  in  tail  aftisr  possibility  of  issue  extinct." 
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4.  '^  And  note  that  none  can  be  tenant  in  tail  after 
possibility  of  issue  extinct,  but  one  of  the  dcmees,  or 
the  donee  in  especial  tail.  For  the  donee  in  general 
tail  cannot  be  said  to  be  tenant  in  tail  after.possibility 
of  issue  extinct ;  because  always  during  his  life  he 
may  by  possibility  have  issue,  which  may  inherit  by 
force  of  the  same  entail.  And  in  the  same  manner 
the  issue  which  is  heir  to  the  donees  in  especial  tail, 
cannot  be  tenant  in  tail  after  possibility  of  issue 
extinct,  for  the  reason  abovesaid." 

5.  Nothing  but  a  mor^l  impossibility  of  having 
issue  can  give  rise  to  this  estate.  Thus  if  a  person 
gives  lands  to  a  man  and  his  wife,  and  to  the  heirs  of 
their  two  bodies,  and  they  live  to  a  hundoed  years,, 
without  having  issue,  yet  they  are  tenants  in  tail ;  for 
the  law  sees  no  impossibility  of  their  having  issue. 

6.  The  impossibility  of  having  issue  must  proceed 
£x>m  the  act  of  God,  and  not  from  the  act  of  the 
parties.  For  if  lands  be  given  to  a  man  and  tus 
wife,  and  to  the  heirs  of  their  two  bodies,  and  after 
they  are  divorced,  causa  praxontractus^  or  consanr 
guinitatis^  their  estate  of  inheritance  is  turned  to  a 
joint  estate  for  life ;  and  although  they  had  once  sn 
inheritance  in  them,  yet  for  that  the  estate  is  altered 
by  their  own  act,  and  not  by  the  act  of  Crod ; 
vi2.  by  the  death  of  either  party  without  issue^ 
they  axe  not  tenants  in  tail  after  posaifadJity  of  issue 
extinct. 

7*  A  person  may  be  tenant  in  tail,  after  possibility 
of  issue  extinct,  of  an  estate  in  xeHiainder,  as  well  as 
of  an  estate  in  possession.  Thus  if  a  lease  be  made 
to  A.  for  life,  remainder  to  B.  and  his  wife,  in  special 
tail ;  and  B.  dies  without  issue,  his  widow  will  imme- 
diately become  tenant  in  tail  after  posstbitity  of  issue 
extinct. 
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8.  This  estate,  though,  strictly  speaking,  not  more  It  has  goipe 
than  an  estate  for  life,  partakes  in  some  circum-  ^n'^uTc^^ 
stances  of  the  nlitiire  of  an  estate  tail.    For  a  tenant  Tail. 
in  tail,  after  possibility  of  issue  extinct,  has  eight  '  In8t.27&. 
qualities  or  privileges  in  common  with  a  tenant  in 
tail.    1.  He  is  dispunishable  for  waste,  because  he  2  lost.  302« 
continues  in  by  virtue  of  the  livery  upon  the  estate  }  J^T*^  *" 
tail }  and  having  once  had  the  power  of  committing 
waste,  he  shall  not  be  deprived:*  of  it  by  the  act  of 
God.    9.  He  shall  not  be  compellable  to  attorn. 
3.  He  shall  not  have  aid  of  the  person  in  reversion ;  - 
because  he  having  originally  the  inheritance,  by  the 
first  gift,  has  likewise  the  custody  of  the  writings, 
which  are  necessary  to  defend  it.    4.  Upon  his  alien- 
ation  no  writ  of  entry  in  comimiU  easu  lies.    5.  After 
his  death  no  writ  of  intrusion  lies,     6.  He  may  join 
the  mise  in  a  writ  of  right  in  a  special  manner.    7>  Ii^ 
a  prteeipe  brought  by  him,  he  shall  not  name  him* 
setf  tenant  for  life.    8.  In  9.pnBcipe  brought  against 
him,  he  shall  not  be  named  barely  tenant  for  life. 

9«  There  are  however  four  qualities  annexed  to  But  is  in 
this  estate,  which  prove  it  to  be  in  fact  only  an  J^f  ^Je 
estate  for  life.    1.  If  this  tenant  makes  a  feofiment  for  Life, 
ia  fee,  it  is  a  forfeiture ;  because  having  no  longer  a 
descendible  estate  in  him,  he  cannot  transfer  it  to 
another,  without  the  prejudice  and  disherison  of  the 
person  in  remainder.    3.  If  an  estate  tail  or  in  fee 
descends  upon  him,  the  estate  tail  after  possibility  of 
issue  extinct  is  merged.    3.  If  he  is  impleaded,  and 
makes  de&olt,  the  person  in   reversion    shall   be 
received ;  as  upon  default  of  any  other  tenant  for 
life.    4.  An  exchange  between  this  tenant,  and  a  Tnt.32.cS. 
bare  tenant-  for  life,  is  good :  for,  with  respect  to 
duiation,  their  estates  are  equal.  This  Tenant 

10.  It  is  said  by  Wray,  Chief  Justice,  that  if  this  ^^^l^^ 
tenant  fdb  the  trees,  the  persoa  ^titled  to  the  Timber. 
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4  Rep.  63  a.  inheritance  shall  have  them ;  for  inasmuch  as  he 

has  but  a  particular  estate  for  life  in  the  land,  he 
cannot  have  an  absolute  interest  in  the  trees :  but  he 
shall  not  be  punished  in  waste,  because  his  original 
estate  was  not  within  the  statute  of  Gloucester.    This 

1  Roll.  R.      is  denied  by  Lord  Coke,  who  is  reported  to  have  said, 

that  at  common  law  this  tenant  had  a  fee,  and  con* 
sequently  full  power  to  fell  and  dispose  of  the  trees ; 
and  notwithstanding  the  statute  De  Doms  had.  made 
the  estate  to  be  only  for  life,  yet  the  privilege  and 
liberty  was  not  taken  away. 
Wiliiatnsv.  n.  In  a  late  case  Lord  Eldon  held  that  a  tenant 
l5^Vea^'i9.  ^^  ^  ^^^  possibility  of  issue  extinct,  being  dispu* 

nishable  for  waste  by  law,  has  equally  with  tenant  for 

life,  without  impeachment  of  waste  by  settlement,  an 

interest  and  property  in  the  timber. 

But  b  re-  12«  The  Court  of  Chancery,  by  analogy  to  the 

mdicious  °°^  ™*®  adopted  in  the  case  of  tenant  for  life,  without 

Waste.         impeachment  of  waste,  will  restrain  persons  seised 

of  estates  tail,  after  possibility  of  issue  extinct,  fron^ 
pulling  down  houses,  cutting  down  trees  planted  for 
shelter  or  ornament ;  or  any  other  kind  of  malicious 
waste. 
V   Abraham  13.  A  woman  being  tenant  in  tail  after  possibility^ 

2  Freem'.  53.  ^^  ^^^  extinct,  and  having  married  again,  her  second 
2  Show.  68.    husband  felled  some  trees  in  a  grove  that  grew  near, 

and  was  an  ornament  to,  the  mansion-house.  Having: 
an  intent  to  fell  the  rest,  the  person  in  remainder 
preferred  his  bill  to  restrain  her  from  felling  those 
trees.  The  court  discovered  a  strong  inclination  to 
grant  the  injunction ;  but  the  case  was. referred. 
Anoit,  14.  A  woman,  tenant  in  tail  after  possibility  of  issue 

Freem.  7  .  extinct,  was  restrained  from  committing  waste,   in 
pulling  down  houses,  or  felling  trees,  which  stood  ia* 
defence  of  the  house ;   and '  also  fruit-trees  in  the 
garden.    But.fbr  some  turrets  of  trees  which  stood; 
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a  land's  length  or  two  from  the  house,  the  court 
would  grant  no  injunction,  because  she  had  by  law 
power  to  commit  waste ;  and  yet  she  was  restrained 
in  the  particulars  aforesaid,  because  that  seeiped 
malicious. 

15.  On  a  motion  for  an  injunction  to  stay  a  joint-  Cook  v. 
ress,  tenant  in  tail  after  possibility  of  issue  extinct,  lAb^^q. 
from  committing  waste ;  it  was  urged  diat  she  being  '^^• 

a  jointress  within  the  statute  11  Hen.  VII.  ought,  in 
equity,  to  be  restrained  from  cutting  timber,  that 
being  part  of  the  inheritance,  which  by  the  statute 
she  was  restrained  from  alienating.  The  court  granted 
an  injunction  against  wilful  waste  in  the  site  of  the 
house,  and  pulling  down  houses. 

16.  The  privileges  which  this  tenant  enjoys  arise  HisPririlflges 
from  the  privity  of  estate,  and  because  the  inheritance  ^®^g™»**^*« 

^        J  '     ^  over. 

was  once  in  him ;  therefore  if  he  grants  over  his  estate 
to  another,  his  grantee  will  be  bare  tenant  for  life. 

17.  Thus  where  a  tenant  of  this  kind  granted  over  Apreece*s 
his  estate,  the  grantee  was  compelled  to  attorn  as  ^^^L^  241. 
9  bare  tenant  for  life ;  and  so  to  be  named  in  a  quid 

juris  danuU.  For  although  it  were  true  that  a  tenant 
of  this  kind  was  not  compellable  to  attorn,  yet  that 
was  a  privilege  annexed  to  his  person,  not  to  the 
estate;  but  by  the  assignment  the  privity  was  altered, 
and  the  privil^e  gone. 
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Origin  of 
Curtesy. 


Section  1. 

rriHE  second  estate  for  life  derived  from  the 
^  conunon  law  is  that  ^iiich  a  husband  acquires 
in  his  wife's  lands,  by  having  issue  by  her ;  which  is 
called  an  estate  by  the  curtesy  of  England :  for 
before  issue  had,  the  husband  has  only  an  estate 
during  the  joint  lives  of  himself  and  his  wiie. 
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9.  Littleton  says  this  estate  is  so  called,  because  it     §  35. 
is  peculiar  to  England.    This  is  a  mistake ;  for  the 
<nistom  that  a  husband  who  had  issue  should  retain 
the  lands  of  his  deceased  wife,  during  his  life,  pre- 
vailed amoi^  all  the  northern  nations,  and  is  to  be 
found  in  the  laws  of  Normandy.    It  is  said  in  Home's  c.  i.  (  3. 
Mirror  to  have  been  established  in  England  by  King 
Henry  I.    This  is  extremely  probable ;  as  there  is  a 
lull  account  of  it  in  the  treatise  that  bears  the  name  uh.  7.  c,  18. 
of  Glanville,  which  was  written  in    the  reign  of^^ct-Wb. 
Henry  II. 

3.  An  estate  by  the  curtesy  is  thus  described  by  Description 
Littleton :  ^'  Where  a  man  taketh  a  wife  seised  in  ?^^ 

fee  simple,  or  in  fee  tail  general,  or  seised  as  heir  in 
special  tail,  and  hath  issue  by  the  same*  wife,  male  or 
female,  bom  alive,  albeit  the  issue  afler  dieth  or 
liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  the 
land  during  his  life,  by  the  law  of  England/' 

4.  Sir  Joseph  Jekyll  has  observed  that  the  hus-  2P.Wins. 
band's  tenancy  by  the  curtesy  has  no  moral  founda- 
tion, and  is  therefore  properly  called  a  tenancy  by 

the  curtesy  of  England — ^that  is,  an  estate  by  the 
favour  of  the  law  of  England. 

5.  Littleton's  description  of  curtesy  pointsf  out  four  Circumstan* 

-      -       ,  •  .       ces  necessary 

Circumstances  as  absolutely  necessary  to  the  exist*  to  Its  Exist- 
ence of  this  estate;  namely,  1.  Marriage;  2.  Seisin  ®°^®- 
of  the  wife ;  3.  Issue ;   4.  Death  of  the  wife. 

6.  With  respect  to  the  marriage,  it  must  be  between  1  •  Marriage. 
persons  capable  of  contracting  together,  and  duly 
cdebrated. 

It  should  however  be  observed,  that  although,  where  2  Bum  EecU 
a  marriage  is  void,  the  husband  does  not  acquire  a  ^^^*  '*^^* 
title  to  curtesy ;  yet  if  it  be  only  voidable,  and  is  not 
annulled  during  the  life  of  the  wife,  the  husband  will 
be  tenant  by  the  curtesy :  for  no  marriage  can  be 
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avoided  by  the  ecclesiasticai  courts^  after  the  death 
of  either  of  the  parties. 

7.  With  respect  to  the  mode  of  proving  the  fact  of 
marriage,  it  will  be  stated  in  the  next  title. 

2.  Seidn.  8.  As  to  the  seisin  of  th^  wife,  or  of  the  husband 

in  right  of  his  wife,  it  is  a  circumstance  absolutely 
necessaiy.    With  respect  to  corporeal  hereditaments, 

1  Inst.  29  a.   there  must  be  a  seisin  in  deed.    Thus  Lord  Coke 

says,  if  a  man  dies  seised  of  lands  in  fee  simple,  or 
fee  tail  general,  and  the  lands  descend  to  his  daughter 
who  marries,  has  issue,  and  dies  before  entry,  the 
husband  shall  not  be  tenant  by  the  curtesy.    Yet  in 

VideDoct.&  (Jus  case  the  wife  had  a  seisin  in  law.    But  if  ^he  or 

c.^5.  ^^  husband  had  entered  during  her  life,  he  would 

have  been  tenant  by  the  curtesy. 
9.  The  time  when  the  seisin  commences,  whether 

1  Inst.  30  a.  before  or  after  issue  had,  is  immaterial.    For  if  a 

man  marries  a  woman  seised  in  fee,  is  disseised,  and 
then  has  issue,  and  the  wife  dies,  he  shall  enter  and 
hold  by  the  curtesy :  so  if  he  has  issue,  which  dies 
before  the  descent  of  the  lands  on  the  wife. 

1  Intu  29  b.       10.  If  a  woman,  tenant  in  tail  general,  makes  a 

"' ''  feoffinent  in  fee,  and  takes  back  an  estate  in  fee,  and 

marries,  has  issue,  and  dies;  the  issue  may  in 
a  formedon  recover  the  land  against  his  father; 
because  he  is  to  recover  by  force  of  the  estate  tail, 
as  heir  to  his  mother,  and  is  not  inheritable  to  his 
father, 

Mr.  Haigrave  has  observed  upon  this  passage,  that 
the  husband  could  not  have  curtesy  in  respect  of  the 
fee,  because  that  was  defeated  by  the  son's  recovery 
in  the  formedon ;  nor  in  respect  of  the  tail,  because 
the  wife's  feoffment,  before  the  marriage,  had  discon- 
tinued it ;  consequently  there  could  be  no  seisin  of  it 
during  the  marriage. 


% 
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11.  It  has-been  stated  that  the  possession  of  a  Tit. Kf28« 
lessee  for  years  is  the  possession  of  the  person  to 

whom  the  inheritance  descends,  even  before  the 
receipt  of  rent.  And  if  lands  which  are  let  for  years 
descend  upon  a  married  woman,  who  lives  beyond 
the  day  on  which  the  rent  becomes  due,  without 
receiving  it,  yet  her  husband  will  be  entitled  to 
curtesy. 

12.  An  estate  tail  descended  from  her  brother  to  De  Gra?  v. 
Alice  Richardson,  who  was  married,  and  had  issue )  3  At^469^ 
the  lands  were  let  oh  leases  for  years^  and  the  rents 

were  payable  at  Michaelmas  and  Lady-day.  The 
tenants  being  greatly  in  aricear,  Alice  did  not 
receive  any  of  the  Lady-day  rents,  but  died  four 
months  after  that  time  ^  nor  did  any  other  person 
receive  rent  during  her  life.  The  question  'Was, 
whether  her  husband  was  entitled  to  be  tenanit  by 
the  curtesy. 

Lord  Hardwicke  said,  if  Alice  had  died  before 
Lady-day,  there  could  not  have  been  a  dotibt  of  the 
husband's  right  to  curtesy ;  because  he  could  do  no- 
thing till  the  rent  became  due.  Hie  only  objection 
arose  from  the  n^lect  of  the  husband  in  not  distrain* 
ing  for  the  rent  which  became  due  at  Lady-day. 
The  receipt  of  rent  would  have  amounted  to  an  actual 
seisin.  If  the  representatives  of  the  btotlier  had 
received  any  rent  during  the  life  of  die  wife,  it  would 
have  been  a  material  objection,  but  no  part  of  the 
rent  which  accrued  after  the  death  of  the  brother 
was  ever  received  by  the  wife,  or  by  any  other  person ; 
so  that  the  possession  of  the  lessee  was  the  pos- 
session of  the  wife ;  nor  could  there  be  any  other 
without  making  the  husband  a  trespasser.  Decreed 
that  tlie  husband  was  entitled  to  be  tenant  by  the 
curtesy. 

Vol.  L  M 
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« 

i:it.8.c.  1.        IS.  A  devise  to  executors  for  payment  of  debts 

does  not  prevent  the  descent  of  the  freehold  and  in- 
heritance J  from  whence  it  follows  that,  in  a  case  of 
this  kind,  there  wfll  be  curtesy. 
"Cruavara's  14.  A  person,  who  had  issue  a  daughter,  devised  his 

8  Rep.  96  a.  l^^ds  to  his  exccutors  for  payment  of  his  debtg,  and 

until  his  debts  were  paid.  The  executors  entered. 
vide  Tit.  8.     Xhe  daughter  married,  had  issue,  and  died :  afterwards 

the  debts  were  paid.    It  was  resolved  that  the  husband 
•  should  be  tenant  by  the  curtesy. 

1  Inst.  29  a.       15.  Where  the  estate  of  the  wife  is  let  for  life, 

before  the  marriage }  the  husband  cannot  acquire  a 
seisin  thereof,  and  will  not  therefore  be  entitled  to 
curtesy.  If  a  rent  be  reserved,  it  seems  doubtfid 
whether  the  husband  will  be  entitled  to  it.  In  a 
Tit.  6.  c.  3.     similar  case  Lord  Coke  was  of  opinion  that  the  wife 

should  have  dower. 

16.  With  respect  to  the  seisin  which  is  necessaiy, 

in  incorporeal  hereditaments,  to  give  a  title  to  curtesy 

it  will  be  stated  in  Title  XXL  Advawsan^  and  the 

subsequent  titles. 

3P  Issue.  17.  The  third  circumstance  required  to  the  exist- 

67  a.      ^     ^i^oe  of  an  estate  by  the  curtesy  is  issue ;  after  which 

the  husband  was  formerly  allowed  to  do  homage 
^one,  and  was  called  tenant  by  the  curtesy  initiate. 
'  Such  issue  must  however  have  the  fcUowing  qualities 
to  entitle  the  hu^and  to  curtesy :  1 .  It  must  be  bom 
^liye ;  2.  In  the  lifetime  of  the  mother ;  3*  Be  capable 
of  mbei^tiAg  the  estate. 
Who  mueit  be      18.  By  ^e  Qld  law  it  was  deemed  necessaiy  that 

the  child  should  be  heard  to  cry  :  and  that  drcuni* 
Bract.  438  a.  stance  was  to  be  proved  by  persons  who  actually  heard 
1  Inst.  29  b.  it,  no!Jt  by  those  who  learned  it  by  hearsay.  Littleton 
Dver^25  6.**  however  appears  to  have  doubted  whether  it  was 
Beul. R.25.  necessary  to  prove  that  the  child  cried}  and  Loird, 

10 
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Coke  deiiuces  an  argument  from  the  form  of  pleading, 
in  cases  of  this  kind,  to  prove  that  any  oth»  evidence 
would  be  sufficient. 

19.  The  issue  must  be  bom  in  the  lifetime  of  the  ^.^  ^^  ^f«- 
wife :  so  that  if  the  wife  dies  in  childbed,  and  the  wife, 
issue  is  taken  out  of  the  womb   by  the  Caesarean  i  Inst.  29  6. 
operation,  the  husband  will  not  be  entitled  to.  cnrtesj.        ^* 
For  at  the  instant  of  the  mother's  death  he  was  deaxlj 
Bot  entitled,  as  having  had  no  issue  bom,  but  the 
land  descended  to  the  child,  while  in  his  mother's 
womb;  and  the  estate,  being  once  so  vested^  shall 
not  be  taken  frc^m  him. 

2D.  It  is  immaterial  whether  the  issue  be  bom  8  Rep.  35  (^ 
before  or  afler  the  seisin  of  the  wife.  Thus  if,  after 
issue  is  bom,  lands  descend  to  the  wife,  be  the  issue 
dead  or  alive  at  the  time  of  the  descent,  the  husband 
shall  be  tenant  by  the  curtesy.  So  if,  after  the  death  13  Rep.  23» 
of  the  issue,  the  wife  acquires  lands  in  fee,  and  dies 
without  having  had  any  other  issue,  her  husband  shaH 
he  tenant  by  1^  curtesy.  For  the  haviog  issue  and 
being  seised  dining  the  eovertureis  sufficient,  though 
it  be  at  several  times. 

21.  l%e  issue  must  be  such  as  is  capable  of  inhe-  And  capable 
riting  the  estate :  thei«foie  if  lands  be  given  to  a  f^^^^S 
wiMnan,  and  the  heirs  male  of  her  body,  who  has  ]  inat.  29  b. 
issue  a  daughtn  only,  her  husband  will  not  be  tenant  ^  ^^P*  ^^  ^« 
by  the  curtesy. 

22.  If  a  woman  seised  in  fee  marries,  has  is^ue,  8  Rep.  34  6. 
and  then  the  husband  dies,  and  she  takes  another 
husband^  and  has.  issue  by  him,  though  the  first  issue 

be  living,  yet  the  second  husband  shall  be  tenant  by 
the  eurtesy}  because  his  issue  by  possibility  may 
hheritf  if  the  first  issue  die  without  issue.. 

2S.  it  is  a  rule  of  law  that  no  perscm  can  be  heir  Tit.  29,  c  3. 
to  an  ancestor,  unlesa  such  ancestor  died. seised:. 

M2 
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hence  probably  arose  the  doctrine  which  requires  an 
actual  seisin  in  the  wife ;  for»  without  such  an  actual 
seisin,  her  issue  would  not  be  capable  of  inheriting 
from  hen 

24.  If  the  wife  has  issue,  and  after  is  a^ttainted  of 
felony,  so  ast  the  issue  cannot  inherit  to  her,  yet  the 
husband  shall  be  tenant  by  the  curtesy,  in  respect  of 
the  issue  bom  before  the  felony,  which  by  possibility 
might  then  have  inherited.  But  if  the  wife  had  been 
attaifited  of  felony  before  issue  had,  although  she  had 
issue  afterwards,  the  husband  would  not  be  tenant  by 
the  curtesy. 

S5.  The  fourth  and  last  circumstance  necessary  to 
give  a  title  to  curtesy  is  the  death  of  the  wife ;  by 
which  the  estate  of  the  husband  becomes  consum- 
mate. 

26.  By  the  special  custom  of  gavel-kind,  a  hus- 
band who  survives  his  wife  is  entitled  to  a  moiety  of  her 
lands,'  whether  he  has  issue  or  not ;  but  which,  in  con- 
formity to  the  custom  of  Normandy,  is  forfeited  by  a 
second  marriage.  Mr.  Robinson,  in  his  treatise  on 
Gavel-kind,  observes  that  this  was  formerly  called  the 
Man's  Free  Bench ;  and  dtes  a  record  of  21  Edw.  I. 
in  which  the  custom  is  recognized. 

27.  As  to  the  persons  who  are  capable  of  acquiring 
an  estate  of  this  kind,  it  will  be  sufficient  to  observe^ 
that  all  those  who  are  capable  of  taking  freehold 
estates,  may  be  tenants  by  the  curtesy. 

28.  An  alien  <;annot  be  tenant  by  the  curte^^,  for 
although  Jie  may  take  an  estate  by  purchase,  for  tlie 
benefit  of  the  icrown,  yet  he  cannot  take  an  estate 
by  act  of  law :  for  the  law  will  not  transfer  aa  estate 
to  a  person,  who.  cannot  keep  it,  but  must  immedi- 
ately  give  title  to  another.  If  an  alien  be  made  a 
denizen,  and  afterwards  has  issue,  he  may  be  tenant 


Title  y.   Curtesy.   Ch,u  §28,  29-  165.. 

by  the  curtesy,  in  respect  of  such  issue ;  though  he 

would  not  be  entitled  on  account  of  issue    had 

« 

before. 

99.  Persons  attainted  of  treason  ol*  felony  cannot  Bro.  Ab# 
be  tenants  by  the  curtesy ;  for,  being  ea:tra  legem  Curtesy,  15; 
positif  they  are  become  incapable  of  deriving  any 
benefit  f^om  the  law ;  and  by  consequence^  of  this  in 
particular,  which  intended  to  give  the  inheritance 
only  to  those  who  were  capably  Qf  holding  it  during 
their  lives. 
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Estates  in 
Fee  Simple. 


437  fr. 


Bro.  Ab. 
Estate,  25. 


Section  1. 

IT  appears  from  Glanville,  lib.  7-  c.  18.  that  the 
right  to  curtesy  was  originally  coiiifined  to  the 
maritagium  of  the  wife ;  but  was  soon  extended  to  all 
the  lands  whereof  the  wife  was  seised,  whether  she  ac- 
quired them  by  inheritance,  or  as  a  maritaghan^  or  by 
donation ;  as  is  stated  by  Bractop.  And  Littleton's 
description  of  curtesy  extends  to  all  estates  in  fee 
simple. 

S.  If  a  woman,  tenant  in  tail,  after  possibility  of 
issue  extinct,  takes  a  huriband,  has  issue,  and  the  fee 
sinq^le  descends  upon  her,  the  husband  will  be  en- 
titled to  curtesy ;  because,  by  the  descent  of  the  fee, 
the  estate  tail  after  possibility  was  merged ;  and  the 
wife  became  tenant  in  fee  simple  executed. 
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3.  A  man  may  be  tenant  by  the  curtesy  of  a  i  Inst.  30  6.. 
capital  messuage,  though  it  he  caput  bdronue  or  cami- 

tatuSf  as  also  of  a  castle,  which  serves  for  the  {)ublic 
defence  of  the  realm,  and  of  a  manor  with  all  its 
rights  and^  appurtenances. 

4.  Where  by  articles  previous  to  marriage  a  woman  ^t^."™*"  ^* 
granted  to  her  intended  husband,  during  their  joint  3  Atk.  423*. 
lives,  the  interest  of  her  money,  and  the  rents  of  her 

estate,  of  which  she  was  seisid  in  fee,  to  maintain  the 
house,  &c. ;  Lord  Hardwicke  held  that  tliis  was  not 
intended  to  abridge  the  husband's  legal  rights ;  there- 
fore that  he  was  entitled  to  be  tenant  by  the  curtesy 
of  the  estate  whereof  his  wife  was  seised  at  the  time 
of  the  marriage ;  as  well  as  to  an  estate  which  came 
to  her  after. 

5.  Before  the  statute  De  Donis,  conditional  fees  EsutesTaiH 
were  subject  to  curtesy.     When  tliat  statute  con- 
verted them  into  estates  tail,  husbands  were  allowed . 

to  be  tenants  by  the  curtesy  of  them  also. 

6.  Where  lands  were  given,  before  the  statute  De  8  Rep.  35  b^ 
Dtmis,  to  a  man  and  a  woman,  and  the  heirs  of  their 

bodies  to  be  begotten,  the  coiurse  of  descent  was  in 
some  degree  changed  by  their  having  issue  ;  for  then 
die  land  became  descendible  to  all  the  heirs  of  the 
donee's  body,  and  also  liable*  to  the  cmtesy  of  a 
second  husband.  To  prevent  this,  it  was  enacted  by 
the  statute  De  DoniSj  that  where  lands  were  given  in 
this  manner,  a  second  husband  should  not  be  tenant 
by  the  curtesy. 

7*  In  Littleton's  description  of  curtesy,  it  is  con- 
fined to  women  seised  as  heirs  in  special  tail.  There 
can  I^  no  doubt  however  but  that  the  husband  of  a 
woman  donee  in  special  tail  would  be  also  entitled 
to  curtesy. 
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8.  It  was  formerly  doubted  whether  a  man  could 
be  tenafit  by  the  curtesy  of  an  estate  tail,  after  failure 
of  issue  capable  of  inheriting  the  estate ;  by  which 
the  estate  tail  was  in  fact  determined^  and  the  donor's 
right  to  the  reversion  accrued.  But  it  has  been 
resolved  that,  in  a  case  of  this  kind,  the  husband 
should  have  his  ciutesy. 

Faine's  Case,      9*  A  man,  having  issue  two  daughters,  gave  lands; 

iSsf^a     *^  ^^  elder,  and  the  heirs  of  her  body;  remainder  to 

the  youngei,  and  the  heirs  of  her  body.  The  elder 
daughter  married,  and  had  issue  born  alive,  that  died ; 
afterwards  she  herself  died.  The  younger  daughter 
entered  upon  the  husband  of  the  elder,  who  claimed 
to  be  tenant  by  the  curtesy.  It  was  objected  that 
the  husband  should  not  in  this  case  be  tenant  by  the 
curtesy,  because  the  estate  of  the  wife  was  deter- 
mined ;  and .  the  estate  of  the  husband,  which  was 
derived  out  of  that  of  tlie  wife,  coidd  not  continue 
longer  than  the  primitive  estate  endured ;  for,  cessante 
statu  prifmitivo^  cessat  derivativus.  But  it  was  answered 
and  resolved,  that  at  common  law,  if  lands  had  been 
given  to  a  woman  and  the  heirs  of  her  body,  and  she 
had  taken  a  husband,  and  had  issue,  and  the  issue  had 

* 

died>  and  the  wife  had  died  without  issue,  whereby 
the  inheritance  of  the  land  reverted  to  the  donor ;  in 
that  case  the  estate  of  the  wife  was  determined,  ^nd 
*  yet  the  husband  should  be  tenant  by  the  curtesy ; 
for  that  was  tacite  implied  in  the  gift:  that  the 
husband  was  therefore  entitled  in  this  case  to  hold 
the  estate  tail  during  his  life,  as  tenant  by  the  curtesy. 
The  estate  by  the  curtesy  was  not  derived  merely 
ocft  of  the  estate  of  the  wife,  but  was  given  to  the. 
husband  by  the  privilege  and  benefit  of  the  law :  for 
as  soon  as  the  husband  had  issue,  his  title  became 


Title  V.   Ct&testf.   Ch.  ii.  §  9—14.  169^^ 

initiate^  and  could  not  afterwards  be  defeated  by  the 
death  of  the  issue ;  wluch,  being  the  act  of  Grod, 
ought  not  to  turn  to  his  prejudice. 

10.  Curtesy  is  an  incident  so  inseparably  annexed  i  Inst.  224  ^r. 
to  an  estate  tail,  that  it  cannot  be  restrained  by  any       ^^'    *' 
proviso  or  condition  whatever. 

11.  A  man  may  be  tenant  by  the  curtesy  of  an  Esutesin 
estate  in  fee  or  in  tail,  held  in  coparcenary  or  in  ancfcom*'^ 
common  with  other  persons ;  of  which  an  account  ^^^^ 

wfll  be  given  under  those  titles.  ^''^  ^^  ^  ^^* 

IS.  Although    curtesy  is    a  right  derived  from  Trust 
positive  institution,  not  from  any  moral  principle,  yet  ^^'®®* 
it  is  much  favoured  in  equity :  for  trust  estates  are 
liable  to  curtesy,  and  the  courts  of  equity  will  assist 
a  tenant  of  this  kind  in  removing  trust  terms  for 
years ;  of  which  an  account  will  be  given  hereafter.    Tit.  12.  c.2. 
IS.  It  has  been  stated  to  be  a  rule  in  equity,  that  Money  to  be 
money  agreed  or  directed  to  be  laid  out  in  the  pur-  LandT  ^ 
chase  of  land  shall  be  considered  as  land  to  all  intents  Tit.  i.  $  6. 
and  purposes.     Upon  this  principle  it  is  held,  that 
a  man  may  be  tenant  by  the  curtesy  of   money 
agreed  or  directed  to  be  laid  out  in  the  purchase  of 
land. 

,  14.  A  person  devised  300  L  to  her  daughter  Maiy,  Sweetaple 
to  be  laid  out  by  her  executrix  in  the  purchase  of  2  Vera.  536. 
land,  and  settled  to  the  only  use  of  her  said  daughter 
and  her  children ;  if  she  died  witiiout  issue,  the  lands 
to  be  equally  divided  between  her  brothers  and  sisters. 
The  plaintiff  married  Mary  the  legatee,  and  had  issue 
by  her.  She  and  her  children  being  dead,  and  the 
money  not  laid  out  in  land,  the  bill  was,  that  the 
plaintiff  might  eith^  have  the  money  laid  out  in  the 
purchase  of  land,  and  settled  on  him  for  life,  as  tenant 
by  the  curtesy;  or  have  the  interest x>f  it  during  his 
life. 
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The  Court  observed,  that  if  this  had  been  an  imme- 
diate devite  of  land,  the  devisee  would  havei  been^ 
tenant  in  tail,  consequently  the  husband  would  have 
CttDningham  been  tenant  By  the  curtesy.  It  was  therefore  decreed 
1  Ves.  174.  ^^  ^^  money  should  be  consdered  as  land ;  and  that 
D^son  the  plaintiff  should  have  the  interest  and  produce 
3Br6.li.404  thereof  during  his  life,  as  tenant  by  the  curtesy. 
^'  ^; .  15.  An  equity  of  redemption  of  an  estate  ill  fee 

Redemp^^on.  simple  is  subject  to  curtesy ;  of  which  an  account  will 

be  given  in  Title  XV.  Mortgage. 
Incorporeal  i6.  Some  incorporeal  hereditaments,  such  as  ad- 
menu!  *  vowsons,  tithes,  commons,  anci  rents,  are  liable  to  cur- 
tesy ;  of  which  an  account  will  be  given  under  those 
respective  titles. 
What  Things  l7*  Having  stated  the  different  kinds  of  property 
arenotltable  ^hich   are  liable  to  curtesy,  it  wiU  now  be  neces- 

to  Curtesy.  .  ,         i  .  ,  .  ,  . 

saiy  to  examine  what  thmgs  are  not  subject  to  this 

right. 
Estatesnoto^      18.  No  estates  in  land  are  subject  to  curtesy  but 
Inheritance.   ^^^^  ^f  inheritance  j  for  aii  estate  by  the  curtesy 

isr  a  continuation  of  the  inheritance,  and  llierefore 
there  can  be  no  tenant  by  the  curtesy,  unless  the 
children  take  the  inheritance.  And  it  is  absolutely 
necessary,  that  the  moment  tiie  husband  takes  a? 
tenant  by  the  curtesy,  the  inheritance  should  descend 
upon  the  children. 
Boothby  v.        19«  Lands  were  devised  to  Ann  Boothby  wd  her 

of  her  body  living  at  the  time  of  her  death,  then  to 
such  issue  male  and  his  heirs  maldf  for  ever.    Ann 
Boothby  married,  had  issue,  and  died  in  this  lifetime  of 
her  husband. 
Roberts  v.         It  Was  held  thiat  tfae  inhei^tahcie  nevei'  haviD^  beite 
mss!'        vested  in  the^ wife  during  her  Hfe,  her  husband  couldT 

not  be  tenant  by  the  curtesy. 
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*  90.  Lands  were  devised  to  A.  and  her  heirs ;  if  she  Sumner  r. 
died  before  her  husband,  he  t6  hav6  SO 2.  a  year ;  t^  2Adc^4 
remainder  to  go  to  the  childrem.  The  wife  died  before 
her  husband.  The  Court  said  it  was  a  rule,  in  the  obe 
of  a  tenancy  by  the  curtesy,  that  the  estate  should 
come  out  of  the  inheritance,  and  not  out  of  the  free- 
hold; therefore  the  husband  was  not  entitled  to 
curtesy. 

21.  A  woman  tenadt  in  tail,  previous  to  her  mar-  Doe.  v. 
riage,  conveyed  her  estate,  by  lease  and  release,  to  ^®'^»  ^ 
trustees,  to  the  use  of  her  husband  for  life,  remainder  276. 
to  herself  for  life,  remainder  to  the  first  and  other  sons 
of  the  marriage.    The  woman  died  in  the  lifetime  of 
her  husband ;  and  it  was  held  that  the  husband  did 
not  'take  any  estate  under  the  settlement,  because  it 
was  not  competent  to  the  wife^  to  pass  the  estate  by 
such  a  conveyance,  to  the  prejudice  of  her  issue,  after 
her  death,  and  that  he  did  not  take  an  estate  by  the 
curtesy ;  because,  the  instant  the  marriage  took  effect,  xit.  2.  c.  2> 
the  estate  was  vested  in  the  husband  during  the  joint  i  ^^* 
lives  of  himself  and  his  wife ;  consequently  there  never 
was  one  moment  dutitig  the  coverture  when  liie  wife 
was  seised  of  an  estate  tail  in  possession ;  which  was 
necessary  in  order  to  make  the  husband  tenant  by 
the  curtesy. 

9S.  Estates  in  fee  or  in  tail,  which  are  held  in  jointr  Esutes 
tenancy,  are  not  subject  to  curtesy ;  of  which  the  J^®*"^' 
reason  will  be  givra  in  that  title.  i\^  19. 

83.  Lord  Coke  says,  a  m^an  shall  Hot  be  tenant  by  Reversions  or 
the  curtesy  of  a  aversion  or  remainder  expectant  {^""29  a. 
upon  an  estate'  of  freehold,-  unless  the  particuliEir 
estate  be  ddtenxuned  during  the  covierture.    But  a 
man  ia  entitled^  ta  curte0y  of  a  i<v^:sioni  expectant 
OB  an  estate  for  y^^o^  beoausa  the  wife  wab  seised  of  ante,  c.  1. 
the  freehold.  *  ^^- 
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$4.  A  man  cannot  be  tenant  by  the  curtesy  of 
lands,  which  are  assigned  to  a  woman  for  her 
dower;  of  which  the  reason  will  be  given  in  the  next 
title, 

35.  Copyliold  estates  are  not  liable  to  curtesy  by 
the  common  low.  Hiere  are  however  many  manors- 
in  which  the  husband  of  a  female  copyholder  is,  by 
particular  custom,  entitled  to  his  wife's  estate,  if 
he  survives  her ;  of  which  an  account  will  be  given 
in  Title  X.  Cojn/hold.  But  a  man  may  be  tenant  by 
the  curtesy  of  the  rents  and  services  due  for  copy- 
holds, where  his  wife  was  seised  of  the  manor. 

26.  An  estate  by  the  curtesy  is  no  more  than  a 
bare  estate  for  life,  nor  has  thi&  tenant  any  more  pri- 
vileges than  a  mere  tenant  for  life.  By  the  custom 
of  Normandy  it  wbs  determinable  upon  the  second 
marriage  of  the  tenant,  which,  we  have  seen,  is  still' 
the  case  in  gavel-kind  lands. 

27*  An  estate  by  the  curtesy  is  considered  in  many 
respects  as  a  continuation  of  the  wife's  estate ;  there- 
fore the  husband  is  entitled  to  all  those  rights  and 
privileges  which  his  wife  would  have  had  if  she  were 
alive,  and  which  were  annexed  to  her  estftte. 

28.  No  entry  is  necessary  to  complete  this  estate ; 
for,  on  the  death  of  the  wife,  the  law  adjudges  the 
freehold  to  be  in  the  husband  immediately,  as  tensmt 
by  the  curtesy. 

29.  Where  an  estate,  of  which  a  man  is  tenant  by 
the  curtesy,  is  charged  with  the  payment  of  a  sum 
of  money,  the  person  entitled  to  the  inheritance  can 
oblige  the  tenant  by  the  curtesy  to  keep  down  the 
interest,  as  well  as  any  other  tenant  for  life. 

SO.  The  tenant  by  the  curtesy  AsiH  be  attendant 
on  the  lord  paramount  for  the  services  due  in  respect 
to  the  lands  that  he  holds  by  this  title* 
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•  .  * 

81.  If  a  tenant  by  the  curtesy  aliens  in  fee,  or  in  Forfeitable 
tail,  or  for  the  life  of  the  grantee,  it  is  a  forfeiture  of  ^l^^  ^^^^^ 
his  estate ;  and  the  person  in  reversion  may,  by  the  2  Inst.  309. 
statute  of  Westminster  S.  c.  34*  have  a  writ  of  entry 
in  consimiU  cam. 

32.  Tenants  by  the   curtesy  are  restrained  from  Tit.  32.  c.  24. 
barring  the  heirs  of  their  wives  by  warranty  without 

assets.  • 

33.  A  husband  does  not  forfeit  his  right  to  an  But  not  for 
estate  by  the  ciutesy  by  leaving  his  wife,  and  living  3  p  ^* 
in  adultery  with  another  woman.  276. 

34.  It  appears  to  have  been  doubtiul  whether  a  This  Tenant 
tenant  by  the  curtesy  was  punishable  at  common  law  for'waste! 
for  waste ;  therefore  it  was  enacted  by  the  statute  of  ^  J,"*hi^^* 
Gloucester,  6  E^w.  I.  c.  5.  that  a  writ  of  waste  nnght 

be  brought  against  him ;  and  that  he  should  incur 
the  same  penalties  for  committing  waste,  as  any  other 
tenant  for  life.  -    . 

35.  There  is  such  a  privity  of  estate  between  the '2  Inst.  301. 
tenant  by  the  curtesy  and  the  heir,  that  at  common  ^^^  '  23b. 
law,  although  both  had,  as  it  were  by  consent,  granted 

away  their  estates,  yet  no  action  of  waste  lay  against 
any  other  than  the  tenant  by  the  curtesy ;  nor  against 
him,  by  any  other  than  the  heir  at  law.  By  the  sta* 
tute  of  Gloucester,  c.  5.  a  remedy  is  provided  for  the 
grantee  of  the  reversion,  against  a  tenant  by  the  cur- 
tesy, so  Icmg  as  he  continues  his  estate ;  or  against 
his  assignee.  But  while  the  heir  keeps  his  reversion, 
the  tenant  by  the  curtesy  is  liable  to  his  action  of 
waste,  notwithstanding  any  assignment;  the  sta- 
tute having  provided  no  remedy  for  this  case. 

S6.  It  appears  somewhat  doubtful  whether  tenant  1  Inst  S7  a* 
by  the  curtesy  is  within  the  statute  6  Anne,  c.  31.  ^.^' 
jcespeQting  accidental  fire.  §  83. 
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Section  1. 

nnHE  third  estate  for  life  derived  from  the  law  is 
•*-    that  which  a  widow  acquires  in  a  certain  por- 
tion of  her  husband's  real  property,  after  his  death. 
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for  b^r  support  and  maintenapce ;  which  is  called 


%.  The  idea  of  dower  is  derived  from  the  Gennana,  origin  of 
among  whom  it  was  a  rule>  that  a  vii^^  should  have 
00  marriage  ptortion,  but  that  her  husband  should 
allot  a  part  of  his  property  for  her  maintenance,  in 
case  she  survived  him.  Thus  Tacitus  says— Doton 
non  uxor  nuaito,  sed  uxcri  maritus  <jfferL 

3.  When  the  Germans  established  themselves  in 
the  southern  parts  of  Europe,  and  reduced  their 
customs  into  writing,  they  fixed  the  portion  of  the 
tiusband*s  estate  which  he  might  allot  to  his  wife  for 

her  dower.      The  Longobardic  code  directed  that  it  ^  ^^^' 
should  consist  of  a  fourth  part,  theGothicof  a  tenth  ;  Baiuz.Fonn. 
and  in  process  of  time  regular  forms  were  invented  ^,^l\'^^^' 
for  the  purpose  of  constituting  dower.  Form.  c.  is. 

4.  Tlie  Saxons,  Uke  all  the  other  German  nations,  LindbebK^, 
■  were  well  acquainted  with  the  custom  of  dower;  for  Tit.  7. 

it  :q)peai8  from  the  laws  of  King  Edmund,  that  a 
widow  was  entitled  to  a  moiety  of  her  huaband'is 
property  for  her  life  ;  -but  which  she  forfeited  by  a 
second  marriage.  And  in  the  Appendix  to  Somner's 
Gavel-kind  there  is  a  Saxon  charter,  entitled  Chiro- 
graphum  pervetustvm  de  mipUis  contrahenMs,  et  dots 
constttuenda  ;  in  which  particular  lands,  together  with 
thirty  oxen,  twenty  cows,  ten  horses,  and  ten  bond- 
men, are  ai^rainted  for  the  wife's  dower. 

5.  It  is  not  known  i^ether  the  Conqueror  made 
any  alteration  in  the  Anglo*Saxon  custom  r^pecting 
dowez :  so  ^t.it  probably  continued  to  consist  of  a 
dioiety  of  the  husband's  lands,  upon  condition  that 
ihe  widow  remained  chaste  and  immarried.  By  the 
chatter  of  King  Henry  1.  this  condition  of  chastity  Bin 
and  widowhood,  was  only  required  where  there  was  -"" 
issue. 
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Lib.  6.C.  ],        6.  The  law  of  dower  was  altered  in  the  reign  of 

.  '  Henry  IL  for  Glanville  states  it  thus :  Every  man  was 

bound,  both  by  the  civil  and  ecclesiastical  law,  to 
endow  his  wife,  at  the  time  of  his  marriage,  either 
by  naming  the  dower  in  particular,  or  by  endowing 
her  generally  of  all  his  lands.  If  he  endowed  her 
generally,  then  the  wife  was  entitled  to  her  dos  ratio* 
nabiUs^  which  was  one  third  of  her  husband's  freehold. 
If  he  named  a  dower  which  amounted  to  more  than 
a  third,  it  was  not  allowed,  but  reduced  to  a  third. 
Nor  was  the  wife  entitled  to  dower  out  of  any  of 
her  husband's  subsequent  acquisitions,  unless  he 
specially  engaged  before  the  priest  to  endow  her  of 

c.  101.  them.    These  regulations  are  exactly  similar  to  those 

contained  in  the  Grand  Coustumier  of  Normandy. 

7*  Nothing  is  mentioned  in  King  John's  Magna 
Charta^  or  the  charter  of  1  Hen.  III.  respecting  dower; 
but  in  the  charters  of  1217  and  1224  it  is  declared 
that  dower  should  consist  of  a  third  part  of.  all  the 
lands  which  the  husband  held  during  his  lire,  unless 
the  wife  had  been  endowed  of  a  smaller  portion  aft 

2  Inst.  16,     ^^  chdrch-doA*.      Assignetur  autem   ei  pro    dote 

sua  tertia  pars  totius  terrae  mariti  sui^  quw  fiat  ^sua 
in  vita  sua^  nisi  de  mnori  Juerit  dotata  ad  ostium 
ecclcMB. 

Dower  at  &•  There  are  now  subsisting  four  sorts  of  dower. 

Common       'pjj^  g^g^  jg  dower  at  common  law,  which  appears  to 

have  been  finally  established  by  Magna  Charta ;  and  i$ 
thus  described  by  Littleton,  %  36. — «  Tenant  in  dower 
is  where  a  man  is  seised  of  certain  lands  and  tenements 
in  fbe  simple,  fee'  tail  general,  or  as  heir  in  specuil 
tail,  and  taketh  a  wife  *and  dieth  j  the  wife,  after  the 
decease  of  her  husband,  shall  be  endowed  of  a  third* 
part  of  such  lands  and  tenements  as  were  her  husband^ 
at  any  time  during  the  coverture  \  to  have  and  to 
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hold  to  the  same  wife  in  severalty,  by  metes  and  v 

bounds,  for  term  of  her  life ;  whether  she  hath  issue 
by  her  husband  or  no,  and  of  what  age  soever  the 
wife  be,  so  M  that  she  be  past  the  age  of  nme  years, 
at  the  time  of  the  death  of  her  husband.'' 

9.  Dower  by  custom  is  where  a  widow  becomes  Dower  by 
entitled  to  a  certain  portion  of  her  husband's  lands,  1  j^^^ss  j, 
in  consequence  of  some  local  and  peculiar  custom. 

In  cases  of  this  kind  the  wife  cannot  waive  the  provi- 
sion thereby  made  for  her,  and  claim  dower  at  com- 
mon law,  because  all  customs  are  equally  antient  with 
the  common  law. 

10.  Thus  by  the  custom  of  Gavelkind,  the  widow  Robinton'B 
is  entitled  to  a  moiety  of  all  the  lands  and  tenements  ^^^f  2. 
which  her  husband  held  by  that  tenure.    This  was  St.  i.e.  16. 
formerly  called  free  bench,  and  is  forfeitable  by  a 

second  marriage,  or  by  having  a  bastard  child.  It  is  ob-  Lamb.  Arch; 
servable,  that  this  species  of  dower  is  precisely  similar  ^' 
to  that  which  existed  in  the  time  of  the  Saxons. 

11.  Littleton  says,  that  in  some  burroughs,  by  ^  166. 
custom,  the  wife  shall  have  for  her  dower  all  the 
tenements  that  were  her  husband's ;  which  is  also 
called  free  bench. 

12.  By  the  custom  of  most  manors  of  which  lands 
are  held  by  copy  of  court  roll,  the  widows  of  copy- 
holders are  entitled  to  a  certain  part  of  their  husband's 

lands,  and  sometimes  to  the  whole;  as  their  dower  vide  Tit.  lO. 
or  fiee  bench. 

13.  Dower  ad  ostium  eccksi^  is,  where  a  man  of  Dower  era 
full  age,  when  he  comes  to  the  church  door  to  be  ^cciesia. 
married,  afler  troth  plighted,  endows  his  wife  of  a  ^»^*  J  ^^• 
certain  portion  of  his  land.    This  is  in  all  probability  Bract.  Lib.  2. 

the  most  antient  species  of  dower.  ^^^'  j 

14.  Dower  ex  assensu  patris  was  only  a  species  of  Oower  ev  at* 

dower  ad  ostium  eccksiee,  made  when  the  husband's  *""^'^^"*  . 

V0L.L  N 
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* 

£ttber  was  alivei  and  the  son,  with   his  consent 
expressly  given,  endowed  his  wife,  at  the  church 
dpor,  of  a  certain  part  of  his  father's  lands. 
Lit.  §  4J.  15,  These  two  last  kinds  of  dower  w^re  not  abso- 

lutely binding  on  the  wife.;  for  she  might  refuse 
them  after  her  husband's  death,  and  claim  her  dower 
at  common  law.  Whi/ch  was  probably  the  reason 
th^t  they  soon  fell  into  disuse. 
Dower  de  la  .16.  There  was  another  kind  of  dower,  called  de  la 
Lit!  §48*.      i'^^  belle;  which  was  where  a  man  held  some  lands 

by  knight  service,  and  others  in  socage,  and  the 
widow  occupied  the  lands  held  in  socage  as  guardian 
in  socage ;  if  in  such  a  case  the  widow  claimed 
dower  out  of  the  lands  held  by  knight  service,  the 
guardian  in  chivalry  might  pray  that  she  ^ould  be 
endowed,  de  la  phis  belle,  of  the  lands  held  in  socage ; 
in  order  to  prevent  dismembering  the  lands  held  by 
knight  service,  which  were  appropriated  to  the  service 
of  the  realm. 

The  abolition  of  military  tenures  has  put  an  end  to 
tliis  kind  of  dower. 
Dower  is  a         17.  It  has  been  stated  that  curtesy  is  founded  on 
""^        ^   '  positive  institutions ;  but  dower  is  not  only  a  civil, 

but  also  a  moral  right.  Thus  Sir  Joseph  Jekyll  says, 
2P.Wm8.  "  the  relation  of  husband  apd  wife,  as  it  is  the 
'  ^^'  nearest,  so  it  is  the  earliest ;  and  therefore  the  wife  is 

the  proper  object  of  the  care  and  kindness  of  the 
>  husband.  The  husband  is  bound  by  the  law  of  God 
and  man  ^o  provide  for  her  during  his  life ;  and  after 
lus  death  the  moral  obligation  is  not  at  an  end,  but 
he  ought  to  take  care  of  her  provision  during  her 
own  life.  This  is  the  more  reasonable,  as,  during  the 
coverture,  the  wife  can  acquire  no  property  of  her 
own.  If  before  her  marriage  she  had  a  real  estate, 
this  by  the  coverture  ceases  to  be  hers }  and  the  right 

10^ 
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thereto,  while  she  is  married^  vests  in  her  husband. 
Her  personal  estate  becomes  his  absolutely,  or  at 
least  is  subject  to  his  control ;  so  that  rniless  she  has 
a  real  estate  of  her  own  (which  is  the  case  of  but 
few),  she  may  by  his  death  be  destitute  of  the  neces- 
saries of  life  ;  unless  provided  for  out  of  his  estate, 
either  by  a  jointure,  or  dower.  As  to  the  husband's 
personal  estate,  unless  restrained  by  special  custom, 
which  very  rarely  takes  place,  h^  may  give  it  all 
away  firom  her.  So  that  his  real  estate^  if  he  has; 
any,  is  the  cmly  plank  she  can  lay  hold  of,  to  prevent^ 
her  sinking  under  her  distress.  Thus  the  Wife  ft  said 
to  have  a  moral  right  to  dower/' 
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Section  1. 

Circumstaiv-   T   ITTLETON^s  Descriptioii  points  out  three  cir* 
ces  required*  X^  cuntttancefi  as  absdutely  necessary  to  create  a 

title  to  dower ;  namely,  marriagep  seisin,  and  death  of 
the  husband* 

i^Maniage.       9.  With  respectto  the  marriage,  it  must  be  betwe^ 

persons  capable  of  contiacting  together,  and  duly 

1  lust.  32  0.  celebrated ;  for  it  is  a  maxim  of  law,  vii  mdium 

matrinumium,  iU  nuUa  dos* 
3*  Although  the  maniage  be  had  before  the  parties 

U.  33  «.        are  of  sufficient  age  to  consent,  yet  Lord  Coke  says^ 

if  the  wife  be  past  the  age  of  nineyears,  at  the  time  of 
her  husband's  death*  i&e  ^all  be  endowed  y  of  what 
age  soever  her  husband  be,  although  he  were  but 

Dyer,  369  a.  four  years  old.    Wherein  it  is  to  be  observed,  that 

although  consensus  non  cancubitus  ficit  matrimonhm  i 
wd  tiiat  a  woman  cannot  consent  before  twelve  years, 
nor  a  man  before  fourteen ;  yet  this  inchoate  and  im- 

Id.  368  h.      perfect  mardage,  from  which  either  of  the  parties 
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may  at  the  age  (^  consent,  disagree,  shall  entitle  the 
wife  to  dower :  therefore  it  is  accounted  in  law,  after 
the  death  of  the  husband,  kgitkmm  matntncfuum 
quoad  dotem. 

4.  It  has*  been  stated,  that  although  a  marriage  be  Tit.  5.  c.  i. 
voidable,  yet  if  it  be  not  avoided  in  the  life-time  of  ^  ^' 

Uie  parties,  it.  cannot  be  annulled  after.  And  if  a  i  inst.  33  K 
marriage  de  facto  be  voidable  by  divorce,,  whereby  the 
marriage  might  have  been  dissolved^  and  the  parties, 
freed  a  vinctUo  matrimonii,  yet  if  the  husband  die 
before  any  divorce ;  then,  for  that  it  cannot  after  be 
annulled,,  his  wife  de  jbcto  will  be  endowed. 

5.  In  aetions,  for  curtesy  or  dower,,  the  fact  of  mar-  Uow  it  miuu 
riage  cannot  be  tried  by  a  jury,  but  only  by  the  bishop's  ^  P«>v«<i- 
certificate,  upon  the  plea  of  ne  unques  accoupU  in  loyal 
nuUrimoftt/.    Because  the  direct  jurisdiction,  in  ques-  p*^*^'"V* 
tions  concerning  the  legality  of  marriage,  belongs  to  2  Wiis.  r! 
the  ecclesiastical  courts,  and  the  sentences  of  those  ]?}^ 
courts  on  this  head  are  in  general  conclusive  to  the  Udertoo, 
temporal  courts.  ^4^;  ^^•^''• 

6.  A  divorce  propter  sevitiam  et  metum  is  no  bar  of  Effect  of 
dower;  because  it  does  not  dissolve  the  bond  of  ?JT®'^^* 

.    .  .  Iln8t.32a» 

matrimony ;  but  it  is  only  a  permission  ,to  the  parties 
to  Uve  separate,  in  order  that  the  wife  may  be  secure 
£rom  the  husband's  cruelty. 

7*  Lord  Coke  says  a  divorce,  <m  account  of  adul-  Idem* 
teiy,  is  no  bar  of  dourer,  because  it  does  not  dissolve 
the  marriage,  but  only  separates  the  parties  a  mensa 
et  tiioro  ;  and  the  marriage  stSlb  remains  in  force.   la 
Kolls  Abridgment  is  the  following  passage--**  If  the  Tit  Dower, 
wife  be  drvOTced  for  adultery,  which  does  not  dis-    *    ' 
solve  the  bond  oS  marriage,  by  the  canon  law,  nor 
<»f  our  church  in  this  realm,  but  is  oftly  a  mensa  et 
Aoro  ;  yet  this  shall  bar  her  of  her  dower.'' 
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8.  Lord  Coke's  doctrine  is  however  supported  by 
a  determination  of  the  Court  of  Common  Fleas  in 
S  James.  -  And  by  a  case  in  1700,  where  a  woman^ 
who  had  been  divorced  a  mensa  et  thoro,  claimed  her 
dower  in  Chancery,  and  Sir  Thomas  Trevor,  M#  R. 
said— <<  as  to  the  dower,  whether  you  are  entitled  to 
it,  go  to  law,  there  being  no  impediment,  and  there- 
fore as  to  that,  the  bill  must  be  dismissed."  In  this 
case  the  divorce  was  probably  obtained  on  account 
<rf  adultery. 

9.  If  a  woman  elopes  from  her  husband,  and  lives 
in  adultery,  she  will  thereby  lose  her  dower. 

10.  A  divorce  catisa  praxontractuSf  consangumita' 
its  J  qffifutatisy  or  JrigiditatiSy  bars  the  wife  of  dower; 
lor  these  dissolve  the  vinculum  matrinumiij  and  leave 
the  parties  at  liberty  to  marry  again.  But  the  mar* 
riage  must  be  dissolved  in  the  life-time  of  the  huft« 
band. 

11.  The  second  circumstance  required  to  the  exist*^ 
ence  of  dower  is,  that  the  husband  should  be  seised, 
sometime  during  the  coverture,  of  the  estate  where- 
of the  wiib  is  dowable.  There  is  however  no  neces«> 
sity  f6r  a  seisin  in  deed,  as  in  the  case  of  ourtei^,  a 
seisin  in  law  will  be  sufficient ;  otherwise  it  wovdd 
be  in  the  husband's  power,  either  by  his  negligence 
Or  his  malice,' to  defeat  his  wife  of  that  Subsistence, 
after  his  death,  whidi  the  law  has  proviided  for  her. 
And  she  cannot  enter  to  gain  a  sdsin  in  her  own  right, 
as  her  husband  may  do  in  l^ds  descended  to  her ;  ■ 
in  order  to  entitle  himself  to  curtesy. 

IS.  Where  the  ancestor  dies  seised;  and  the  heir, 
being  married,  dies  without  making  an  actual  entiy 
on  the  lands,  his  widow  shaH  notwithstandii]^  be 
endowed ;  for  by  the  descent  of  the  land  upon  the 
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heir,  he  acquired  a  seisin  and  freehold  in  laMr,  though 
not  in  deed.  It  would  be  the  same  if  soon  after  the 
death  of  the  ancestor  a  stranger  had  entered  on  the 
land  and  i^bated:  for  between  the  death  of  the 
ancestor,  and  the  entry  of  the  abator,  there  was  a 
space  of  time  during  which  the  heir  had  a  seisin  in 
law. 

IS.  If  however  the  heir  had  married,  after  the  Perk.36i7. 
enby  of  the  abator,  and  had  died  without  making 
an  entry,  his  widow  would  not  be  entitled  to  dower : 
because  the  seisin  in  law  which  the  heir  had  acquired,, 
upon  the  death  of  his  ancestor,  was  divested  by  the 
abatement,  before  the  marriage  :  so  that  the  heir  had 
ndther  a  seisin  in  law,  nor  in  deed,  during  the 
coverture* 

14.  Where  lands  are  conveyed  to  a  married  man^ 
by  a  deed  deriving  its  effect  from  the  statute  of  uses, 
his  wife  will  be  entitled  to  dower,  though  the  husband 

does  not  enter;  because  by  the  operation  of  that  xit.ii.c,3^. 
statute  a  seisan  in  deed  is  transferred. 

15.  Lord  Coke  says,  if  a  mati  makes  a  lease  for  i  Inst.  32  a. 
Kfe,  reserving  rent  to  him  and  his  heirs,  then  marriei^ 

and  dies  j  his  wife  shall  not  be  endowed  of  the  rever- 
sion,  because  there  was  no  seisin  in  ^eed  or  in  law 
(^  the  freehold ;  nor  of  the  rent,  because  the  husband 
had  but  a  particular  estate  therein,  and  no  fee  simple^ 
But  if  a  maxr  makes  a  lease  for  years,  reserving  rent, 
then"  marries,  and  dies,  his  wife  shall  be  endowed ; 
becaute  he  continues  to  be  seised  of  the  freehold 
and  inheritance. 

16.  If  a  person  devises  lands  to  his  executors  for  i  inst-  4i  a^  - 
payment  of  his  debts,  and  after  his  debts  paid,  to  his  g^P^  404* 
son  in  tail  ^  and  the  son  marries,  and  dies  before  the 

debts  are  paid :  his  wife  shall  have  dower ;  because 
the  estate  of  the  executors  is  only  a  chattel  inWresli 

N4 


IH  Title  VL   D(mer. ^Ch.n.  %  I&-aO. 

and  the  freehold  vested  in  the  son,  on  the  death  of 
his  father.^    But  the  wife's  dower  will  not  conunence 
till  the  debts  axe  paid. 
2  ComiD.        .  17,  Sir  W*  Blackstone  says,  if  the  land  abides  in 

132  .  *  •  ■  -  •'  . 

the  husband  for  ihe  interval  of  but  a  single  moment» 

it  sQems  that  the  wife  shall  be  endowed  thereof;  and 

Brougbton     mentions  a  very  extraordinary  case,  where  the  &ther 

c^^r^*'     ^^^  ^^^  where  both  hanged  in  one  cart,  but  the  son 

502.  N07  64.  was  supposed  to  have  survived  the  father,  by  appe^w 

,0  iI]g^  to  ^trU|^Ie .  longest^  whereby  he  became  seised 

of  r^n^iqst^t?  in  fee  l:^  survivorship }  in  coq^seq^uence; 

of  w^cjh .seisin  his  widow  had  a  verdict^  her, dower. 

1  lost, 31 6.  .  ^l^.  It  is,  howQv^  laid  down  by  Lord  Coke;,  <I»t, 

.of  a  seisin  for  an   instant,  a  woman   shall   x)ot  be 
endowed.    Ti^s  position  is  thus  explained  by  Bl^^ 

2  Comm.       siqn?  :-:r- V/jT^Ci, seisin  of  the^u^         for  a  tran^tory 
131, 2.         instant  only,  when  the  «ame  .9jQ^yfbiQh^ye^  bimibei 

.estate*  cjon^pya  it^al^  out  of.hixn  ag^in  (-as  wherp  by 
;.  a  $pe  li^id  iis^gi^pfe^  ^a^uup,  apd  he-^l^fiiiately 
r^ji^Qjisi  it  baqk  by^he  a^pie  finej,  suehr  a  mi^  .\i^ 
1  Inst.  3Vb.  ^9^\^^^^^  f?^^^.  to,  4Qwer,  forthe  land,^  pi§rely 
AmcatisT.,*  *^^  ^^^  —  -^^^^  r?%4:»ii  tbe,;hu»bwi4;::  the 
S*Ja!6i5.  «f3Xit.^.?eiid^  ,  / 

1  Atk.  442.     ^19*]  §^  Josef  hJcl^U;  has  also  said  that  a  wpnum 

is  not  ^l4^ed  to  do^er  oi}t  jof  an  instax^tane^ous  sei^uou 

TJie  q^^^^njzee  of  a  fine  is  iu>t;so  ssei^ed  aa  to.  give  his 

wife  a  title  .to^  dow^r ;  nor  in  the  q^e  of  a  usc^  ha^ 

the.^doiy  of  a  truste^  apy  claim  to  dower,  from  auch 

a  momentary  seisin  in  her  husband*        ,   ^         . 

Sdsin  of  20.  Lambard,  in  his  perambulation  of  Kep^  ha^ 

j^^^  "^ .  .  advanced  an  opinion  that  a  seisin  in  law  is  not  siif- 

\' .  fici^t^  to   entitle  awojDian  to  dower  of  gavelkind 

lands ;  because  the  words ,  of  the  custom  are  '*  De, 

tenements  dant  son  baron  mourns t  vestu  et  seisi  ;" 

which  only  extends  jto  lands  whereof  the  husband  was 
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actually  seised :  and  customs  derogatory  to  the  com- 
mon law  ought  to  receive  a  strict  construction. 

SI.  Mr.  Robinson  has  controverted  this  opinion,  and  GaTfikind. 
observed,  that  whatever  may  be  the  strict  literal  sense 
of  the  word  vestu^  it  can  scarce  be  sufficient  to  add 
so  unreasonable  a  qualification  to  the  custom,  as  ifaat 
the  neglect  bf*  the  husband  in  gaining  an  actual 
seisin/ by  entry,  shall  prejudice  his  wife ;  without  a 
strong  usage  accordingly. 

22.  The  last  circumstance  required  to  the  exist*  3«  Death  of 
ence  of  an  estate  in  dower,  is  the  death  of  the 
husband ;  by  which  the  Wife's  estate  is  consummate. 
But  it  is  said  that  nothing  but  the  natural  death  of  i  Inst.  33  b. 
the  husband  will .  give  a  title  to  dower.    Though  id.  132  b. 
there  are  some  authorities  to  prove. that  banishment  ^"^-Cent-l. 
by  abjtiration,  or  by  parliament,  which  is  a  civil 
death,  will  have  the  same  effect. 

.2S.  With  respect  to  the  persons  capable  of  being  Who  may  b« 
endowed,  all  women  who  *  are  natursd-bom  subjects,  ^*^^«<^' 
and  have  attained  the  age  of  nine  years,  are,  by  the 
cotomoii^  Jkw,  entitled  to  dower ;  although  their  hus« 
bands  should  be  but  four  years  old.    Lo»rd  Coke  iln8t.33«. 
says^  if  a  maQ  marries  a  woman  who  is  only  seven 
years  old,  and  aflerWards  aliens  his  land,  and^  the 
wife  attains  .tlie  age  of  nine  years,  and  then  the 
husbaild  dies ;  she  dudl  be.  endowed.  ^  For  though 
she  was  ,not  absolutely  dowable  at  the  time  of  her 
n^yrriage,  yet  she  was  conditionally  dowable,  if  she 
attained  the  age  of  nine  years,  before  the  death  of 
her  husband. 

24.  Notwithstanding  the  favour  which  the  common  Who  arc  in- 
law shews  in  general  to  widows,  yet  there  are  some  SSwcr!  ^ 
cases  in  which  women  are  disitbled  from  having 
dower. 
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Aliens.  S5.  Alien  women  are  not  generally  capable  of 

?28^**^'**     acquiring  dower,  for  the  same  reason,  that  an  alien 
Jenk.Cent.].  man  cannot  be  tenant  by  the  curtesy*    But  by  the 

Lex  CororuBj  an  alien  queen  is  entitled  to  dowen 

And  in  consequence  of  a  petition  from  the  Commons, 

an  act  of  Parliament  was  made  in  8  Henry  V.  not 

Rot.  Pari,      printed  among  tlie  statutes,  by  which  all  alien  women 

IcL  130.  '  '    ^^^  ^^^^  thenceforth  should  be  married  to  English 

men,  by  licence  from  the  King,  are  enabled  to  have 
dower,  after  their  husband's  death ;  in  the  same  man- 
ner as  English  women. 

1  Inst.  31  h.      26.  If  an  alien  woman  be  naturalized  by  act  of 

33  a 

13  Kep.  23,    parliament,  she  then  becomes  entitled  to  dower,  out 

of  all  the  lands  whereof  her  husband  was  seised 

during  the  coverture.    Where  an  alien  woman  is 

created  a  denizen,  she  become^  entitled  to  dower, 

out  of  all  the  lands  whereof  her  husband  was  seised 

I  at  the  time  when  she  was  created  a  denizen  j  but  not 

out  of  any  lands  whereof  he  was  seised  before,  and 

which  he  had  aliened. 

Jewesses.  ^.If2i.  Jew  bom  in  England  marries  a  Jewess  also 

1  Inst.  31  h.  i^^yjj  jjj  England,  and  the  husbaaid  is  converted  %q 

the  Christian  faith,  and  purchases  lands,  his  wife  sfasdl 
not  be  endowed,  if  she  continues  a  Jewess. 
Women  2&  By  the  statute  6  Richard  U.  st.  1.  c^  6.  it  is 

stolen.  enacted,  that  whenever  any  woman  is  ravished,  thaA 

is  stolen  ;  and  s^rwards  ccmsents  to  five  with'  suok 
ravisher ;  she  shall  be  rpsojhcto  disabled  fifOKt  bavk^ 
dower. 
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TITLE  VL 


DOW£R. 


CHAR  HI. 

Of  "what  Things  Dower  may  be  Jiad ;  and  Nature  qf 

this  Estate* 


1.  Estates  in  Fee  Simple, 

4.  Eitoles  TaU, 

7.  QmH^fitd  or  hoH  Fees. 

9,  Estates  in  Coparcenary  or  in 

Cofntnon, 
10.  Reversions  after  Estates  for 

Years, 

12.  EqitUies  of  Reden^tion    oj 

some  Rinds, 

13.  Incorporeal  Hereditaments, 

14.  Where  a  Widow  has  an  Elec- 

tion. 

15.  What  Things  are  not  liable 

toDosQer, 

16.  Estates  in  Joint'tenancy. 


17.  Estates  not  of  Inheritance, 

18.  fTrongfiil  Estates. 

20.  Xjunds  assigned  for  Dower, 

24.  A  Castle. 

25.  Uses  and  Trusts. 

26.  liiortgages. 

27  •  Where  Dower  and  Curtesy 
cease  with  the  Estate. 

28.  Nature  of  this  Estate, 

30.'  The  Dowress  entitled  to  Em- 
hkments, 

dl.  Bestrainedfrom.  jUienation. 

33.  And  from  Waste, 

35.  Not  subject  to  her  Hmshand^s 
Incumbrances. 


Section  1. 
A  Wonaii  is  entitled  to  dower  out  of  all  the  lands  Bsutes  in 
■^^  ydheteof  her  hnsband  was  seiaed  in  fee  nuple,    ^  ""^** 
at  any  time  dunng  the  ooverture ;  and  alfli>  of  aH  the 
profits  arising  out  of  such  lands  j  as  mines^  minerab^ 
&e.  In  a  modem  case,  the  Court  of  Common  Pleas  Stou^hton 
certified  to  the  Court  of  Chancery,  that  dower  was  i'TmiAt.402. 
due  of  mines  of  coal  and  lead  wrought  during  the 
coverture,  whether  by  the  husband,  or  by  lessees  for 
years,  faying  pecuniary  rents^  or  rents  in  kind,  and 
whether  the  mines  were  under  the  husband's  own 
Unc^  or  had  been  absolutely  granted  to  him,  to  take 
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the  whole  stratum  in  the  land  of  others.     But  that 

dower  was  not  due  of  mines  or  strata  unopened, 

whether   under  the  husband's   land,  or  the  soil  of" 

others. 
1  Inst.  32  a.      2.  A  Woman  is  dowable  of  the  profits  of  a  mill,  a 

park,  a  dove-house,  or  fishery  ;  so  of  the  profits   of* 

courts,  fines,  and  heriots. 
Buckeridge        s.  A  woman  is  entitled  to  dower  out  of  shares 
1  Ves.  Jan.    ^^  th^  navigation  of  the  river  Avon. 
^?'  -  4.  A  woman  is  also  entitled  to  dower  out  of  dl 

estates  whereof  her  husband  is  seised  in  tail  general 
Lit.  i  53.  ^^  special,  if  her  issue  be  capable  of  inheriting  them. 
Bttusv*        And  dower  is  an  incident  so  inseparably  annexed 

^3&tfiS 

Tit.  32.  c.  22.  to  an  estate  tail,  that  it  cannot  be  restrained  by  any 
1  Inst.  224  a.  proiiso  or  condition  whatever. 

* 

Idem  31 2r.         5.  *  Although  the  estate  tail  should  determine  by 

ihe  deatihi  of  the  Muband  without  issue  capable  of 
Tit.  5.  c.  2.  Rilieritihg  iii  yef  the  wife  shall  be  endowed ;  because 
^  ^*  A&trUt  is  ft  eebdKibn  tAdti  annexed  to  the  gift  of 

etirfrt  estate  taa:=     *  •  '    <■     ' 

Blithman's      '  ^6-  If  a  tenant  in  iail^cbvienants  to  stand  seised  to 
^»%,.     •   dieYis6-^4mMelf  for  Hfe,  remainder  to  the  use  of 

Cro.£bs.  ,  '  •  , 

280.  his  eldest  son  in  tail;  and  afterwards  marries  and 

Tit;  2.  c.  2.     ^^i  his  widoi^  Ishall  be  Endowed.    Because  when  a 

^  ^^v    \.    >te^ianft'  ifi'lail  limits  an  estate  for  his  own  life,  he  has 

"'   . '  ex^ienied  dl4ihe |>ower  thi^  he  iiad;  and  the  renuiin- 

^;  .^der  is  merely  T<^^  so  thJat  he  continues  tenant  in 

QuAiriSedojr ,  '^7<  A'Wbiti^'is  dbwable  of  a  qualified  fee,  as  long* 
^FT^k    a»  it^iiMiitic»?  therefore  in  th6  case  of  a  limitation 

Tit.  1.  5  /5.  ' 

to  A,  and  his  heirs,  tenants  of  the  manor  of  Dale, 

tfie^wMdWc^^A.  w6dtf  be  entitled  to 

PUwAi^S^:.  '-9J  It'kth^^amg  of  it  base  fte.    So  that  if  a  tenant 

,:  ...  ri^'iaS^tJMVe}^  liib  bstftte  by  fine  to  A.  and  his  heirt, 

t^  ifhS^  ite-acqedres  ^an  estdte  to  him  «nd  his  heirs. 
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as  Idng  as  the  tenant  in  tail  has  heirs  of  his  body, 
the  wife  of  A.  will  be  entitled  to  dower  against  hec 
husband's  beirs. 

9.  Widows  are  dowable  of  estates  held  in  cqpar*  Estates  in 
cenarjr,  or  in  common,  of  which  an  account  will  be  ^^^X^ 
given  under  those  titles.  Common. 

10.  It  has  been  stated  that  a  woman  is  not  entitle^  Reversions 
to  dower  out  of  an  estate  in  remainder  or  reversion,  fojfy^p^^** 
expectant  on  an  estate  of  freehold  \  because  the  ante,  c  2. 
husband  has  no  sei&in.    But  a  woman  is  dowaUe  of  ^  ^^*  ' 

a  reversion  expectant  on  a  term  for  years ;  because 
the  husband  is  seised  of  the  freehold. 

11.  Thus  if  a  man  before  his  marriage  makes  a  ilnst.  32a. 
lease  for  years,  reserving  rent,  his  wife  will  be  entitled    s 

to  a  third  of  the  land  for  her  dower ;  and  also  to  a 

third  of  the  rent,  as  incident  to  the  reversion.    If  no 

rent  be  reserved  on  the  lease^then,  although  the 

widow  may  recover  a  third  of  the  reversion,  yet  the 

judgement  will  be  with  a  cessat  e^eecutio  during  the 

term.     In  some  cases  a  court  of  equity  will  assist  the 

dowress  in  removing  the  term }  and  in  others  not : 

of  which  an  account  will  be  given  in  a  subsequent  Tit.  12.  e«dJ 

title.  .. 

IS.  Where  lands  are  mortgaged  for  a  term  of  yeajfs  Equities  o£ 
only,  a  woman  wfll  be  entitled  to  dower  out  of  th«  ^^  some  ^** ' 
equity  of  red^piptipn.    But  if  lands  are  mortgage^  Kinds. 
In  fe&  the  wife  will  not  be  entitfed  to  dowen     j    . .    ^^^'^^  J^- 

IS.  A  widow  js  dowable  of  several  incorporeal  incorporeal 
heiyd^aflieiitB  \  fnch  as  advowsoasy  tithes^  commons,  Heredita-    . 
offices^  fraQchi9es,  .and  rents }.  a&wflibe^shewn  under 
those  Fefipective  titles., ^  ;.,.  -i  w\.V': 

14._71i0re  are  some  cas^s  whe<^  ^v  widow  has  a,  Where  a 
right. of  eieption,  as  to  the ; pnepei^y .out  of  which  J^'a^J^r 
she  ja  df!wable;    Thus  if  the  husband  excbaogea  hi^  i  i^^x.z\  ^Z 
lands' for  others^  his  widow  shall  have  her  election  to^ 
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What  Thines 
are  not  liable 
to  Dower. 


Estates 
ia  Joints 
tenancjT. 

Tit.  18. 

Estates  not 
of  Inheri- 
tance. 

Bates  V. 

Bates, 

Tit.  32.  c.  23. 

Hooker  t. 
Hooker, 
Tit.  16.  c.  6. 

Wrongful 
Estates. 
1  Inst.  31  b, 
Fttz.  N.  B, 
149. 

Tit.29.  c.  1. 


Idem. 


Lands  as« 
signed  for 
Dower. 
1  Inst.  31  a. 
4  Rep.  122  a. 
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be  endowed,  either  of  the  lands  given,  or  of  thoge 
taken,  in  exchange ;  because  her  husband  was  seised 
of  both  during  the  coverture. 

There  are  some  other  cases  where  the  widow  has 
a  right  of  election,  which  will  be  stated  hereafter. 

15.  Having  enumerated  the  difierent  kinds  of  pro* 
perty  which  are  liable  to  dower,  I  shall  now  examine 
what  things  are  not  subject  to  this  claim. 

16.  Estates  held  with  others  in  joint-tenancy  are 
not  subject  to  dower,  the  reason  of  which  will  be  given 
in  that  title. 

17.  An  estate  in  dower  is  a  continuation'  of  the 
husband's  estate,  and  is  therefore  only  incident  to 
estates  of  inheritance,  not  to  estates  which  the  hus- 
band has  for  life.  It  is  not  only  necessary  that  the 
husband  diould  have  an  estate  of  inheritance,  to 
entitle  his  wife  to  dower;  but  the  estate  must  be 
simulet  semel  in  lum. 

18.  A  widow  is  not  dowable  of  a  wrongftd  estate* 
So  that  if  a  tenant  in  tail  discontinues  in  fee,  after-. 
vt^As  marries,  disseises  the  discontintree;  and  dies 
seised ;  his  wiie  shall  npt  have  dower )  because  the 
issue  is  remitted  to  the  antient  entail,  and  the  estate 
which  the  husband  had  during  the  coverture  was 
wrongfuL 

19:.  So  where  a  man  having  title  to>  lands;  enters 
and  disseises  the  tenant,  and  dies  seised,  and  his  hdr 
enters ;  by  whidi  he  is  remitted  to  the  amdent  r^ht; 
tiie  wkkyw  of  the  disseisor  n  not  entitled  to  dower> 
because  her  husband's  dstaite  was  wrongfol. 

20.  A  widow  is  not  dowable  of  lands  assigned  to 
another  woman  in  dower.  Thusy  if  the  ancestor  of 
a  married  man  dies,  and  he  endows  the  widow  of  such 
ancestor  of  one-third  of  the  lands  wMch  descended 
td  iuni^  and  dies ;  his  widow  will  only  be  entitled  to 
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%  third  of  the  remaining  two-thirds.  For  it  is  a  maxim 
of  law,  that  dos  de  dote  peti  non  debet,  this  rule  is  to 
be  found  in  Glanville ;  the  reason  is,  that  when  the  j^^b,  5  ^^  ly 
heir  endows  the  widow  of  tlie  ancestor,  the  assign* 
ment  defeats  the  seisin  which  the  heir  acquired  by  the 
<lescent  of  the  lands  to  him ;  so  that  the  widow  is  in  infra,  c.  4. 
of  the  estate  of  her  husband  ^  and  the  heir  is  consi- 
dered as  never  having  been  seised  of  that  part 

21.  In  the  san^e  manner,  if  a  woman  on  whom  ^^^  ^j^ 
lands  descend,  endows  her  mother,  afterwards  marries,  Curtesy,  10. 
has  issue,  and  dies  in  the  life-time  of  her  mother ; 
her  husband  will  not  be  entitled  to  an  estate  hy  the 
curtesy  in  those  lands,  whereof  the  mother  was 
endowed ;  becau9e  the  daughter's  seisin  was  deflated 
hy  the  en4owment 

^f  The  rule  <^  dos  de  dote  is  only  applied  where 
dower  is  actually  assigned ;  i£  no  dower  be  assigned, 
it  does  not  take  place. 

23.  Lands  subject  to  a  title  to  dower,  were  devised  Hilchbs  r. 
to  a  person  in  fee ;  he  died,  leaving  a  widow,  who  ?v^^^4Q3 
aued  for  dowser,  and  recovered  a  third  part  of  the 
whde ;  without  any  regard  to  the  title  of  dower  in 
the  widow  of  the  tesl^tpr;  who  had  not  made  any 
daua  to  it*  The  Court  held,  that  asj  the  testator's 
widow  had  not  recovered  dower,  it  was  to  be  laid  out 
of  the  cfM :  so  that  the  dower  of  the  devisee's  widow, 
•was  not  to  be  locked  upon  as  dos  de  d$te^ 

9Af.  It  appears  fron)  Magna  ChartOj  that  a  widow  a  Castle. 
yn^  not  dowaUe  of  a  cattle  oj  fortDQss ;  nor  even  of  ^  ^3/if/ 
a  capitf4  m^ssuage^  where  it  was  caput  GomiiatuSf  or 
iaronke.    This  doctrine  must  however  he  understood 
to  be  applicable  to  baronies,  by  tenwe  only  ;i  there- 
fore the^  circumstance  (^  a  person's  being  created  a 
ih9roa  hy  letters  patent,  by  a  title  tdken  ftcm  a  prin^  Genard  ?. 
opal  QMoaiparhouse  in  his  possesaioiv  will  not  make  !^^^* 
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that  house  caput  harofiks  ;  so  as  to  exclude  the  widow 

fh>m  clamung  dower  out  of  it. 
Uses  and  25.  A  widow  was  never  allowed  dower  of  a  use, 

Tni8U.         jjQ|,  jg  g|jg  j^^^  entitled  to  dower  out  of  a  trust 

Tit.  1 1  &  12.  estate ;  of  which  the  reasons  wiU  be  given  hereafter.-' 
Moitgages.        26.  A  widow  is  not  entitled  to  dower  out  of  an 

estate  conveyed  to  her  husband  by  way  of  mortgage ; 

of  which  an  account  will  be  given  in  that  title. 
Where  27*  It  has  been  stated,  that  in  the  case  of  an  estate 

Cunoy^aae  ***^  *^®  dower  of  the  wife,  and  the  curtesy  of  the 
with  the        husband,  continue  after  the  estate  is  determined. 

But  there  are  several  other  cases  where  dower  and 

curtesy  cease  upon  the  determination  of  the  estate. 
Lit.  $  393.  1.  Where  the  fee  is  evicted  by  a  title  paramount,  both 
aate,  %  18,  dower  and  curtesy  necessarily  cease.  2.  Where  the 
^^-  seisin  of  the  husband  is  wrongful,  and  the  heir  is 

remitted,  by  which  the  wrox^ftd  estate  is  determined  ; 
Tit.  13.  c.  2.  the  right  to  dower  ceases.    3.  Where  the  donor  enters 

for  a  breach  of  a  condition,  the  right  to  dower  and  cur- 
10  Rep.  97  h.  te&Y  vt  defeated.    4.  Where  a  person  has  a  qualified 

,m  base  fee,  the  right  to  dower  and  curtesy  ceases 
Buckworth  when  the  estate  is  determined.  5.  Where  an  estate 
X;'''««*^®*':«  in  fee  is  made  determinable  upon  some  particular 

event,  if  that  event  happens,  dower  and  curtesy  cease 

with  the  estate. 

» 

Nature  of         28.  The  interest  which  widows  acquired  by  way 
this  Eaute.   -^f  dower,  was  seldom  greater  than  for  their  own 

lives;    unless   it  was  other¥rfse   stipulated  at  the 
.  time  of  the  marriage.    And  in  Ei^land  dower  does 
not  appear  to  have  ever  consisted  of  more  than  an 
estate  for  life. 

29*  Before  the  abolition  of  military  tenures,'  tiie 
dowre^s  was  attendant  on  the  heir,  or  whoever  else - 
.  was  entitled  to  the  reversion,  for  the  third '  part  of 
the  services ;  and  stffl  she  holds  of  the  hieir  by  fealt j«^ 
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The  assignment  of  dower  by  the  heir  being  a  species  cilb.  Uses 
of  subinfeudation,  not  prohibited  by  the  statute  quia  ^^^* 
emptores  ;  because  the  heir  does  not  depart  with. the 
fee. 

.SO.  At  common  law  a  dowress  could  not  devise  TheBoitfrefis 
com  which  she  had  sown,  nor  did  it  go  to  her  personal  ^blements. 
representatives;  but  became  the  property  df  the 
reversioner.    Because  the  widow  being  entitled  to 
an  immediate  assignment  of  dower,  after  the  death 
of  her  husband,  if  the  lands  happened  to  be  sown  at 
that  time,  she  had  the  benefit  of  it,  which  made  her 
case  different  from  that  of  other  tenants  for  life,  who 
are  seldom  put  into  possession  of  lands  that  are  sown. 
It  was  however  provided  by  the  statute  of  Merton 
SO  Henry  III.  c.  2.  that  a  dowress  might  dispose,  2  Inst.  80. 
by  will,  of  the  growing  com ;  otherwise  that  it  should 
go  to  her  executors. 

51 .  Tenants  in  dower  were  under  the  same  restraints  Restrained 
respecting  alienation  as  other  tenants  for  life.    But  ^f®"*  A^"«- 

lion. 

where  a  dowress  aliened  by  feofiment,  and  the  feofiee  2  Inst.  309. 
diedseised,  whereby  the  entry  of  the  person  in  rever- 
aion  was  taken  away,  he  could  have  no  writ  of  entry 
ad  comrnnmem  legem^  imtil  after  the  decease  of  the 
tenant  in  dower ;  and  .then  the  warranty,  which  at 
that  time  was  usually  inserted  in  all  deeds,  barred  the 
reversioner,  if  he  was  heir  to  the  dowres/;  to  remedy 
this,  the  statute  of  Gloucester  6  Edward  I.  c.  7-  pro- 
vided, that  upon  the  alienation  in  fee,  or  for  life,  of 
Sf tenant  in  dower,  she  shall  forfeit  her  estate;  and 
the  heir  shall  have  a  writ  of  entry  m  cclsu  provisOf, 
in  the  lifetime  of  the  dowress. 

52.  By  the  statutes  11  Heniy  VII.  c.  20.  and  32  Tit.36.  c.  10. 
Vttnry  VIII.  c  S6«  it  is  declared  that  no  feofiment, 

fine,  recovery  or  warranty,  by  tenant  in  dower,  shall 
rrvste  a  discontinuance  of  the  inheritance,  or  take 
Vol.  L  O 
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away  the  entry  of  the  heir,  or  person  in  reversion : 
but  that  all  such  acts  shall  operate  as  a  forfeiture  of 
her  estate. 

S3.  Tenants  in  dower  are  not  entitled  to  commit 
any  kind  of  waste. '  It  is  somewhat  doubtful  whether 
they  are  within  the  statute  6  Ann.  c.  31.  respecting 
accidental  fire. 

34.  It  was  lately  held  by  the  Court  of  Common 
Pleas,  that  if  land  assigned  for  dower  contain  an  open 
mine  of  coal  or  lead,  the  dowress  may  work  it  for  her 
own  benefit. 

35.  The  widow  holds  her  dower  discharged  from 
all  incumbrances  create4  by  her  husband,  after  the 
marriage,  because  upon  the  husband's  death,  the 
title  of  the  wife  being  consummate,  has  relation  back 
to  the  time  of  the  marriage  ;  and  to  the  seisin  which 
her  husband  then  had ;  both  of  which  precede  such 
incumbrances. 

36.  Dower  is  even  protected  from  distress  for  a 
debt  contracted  by  the  husband  to  the  crown^  during 
the  m^arriage. 
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DOWEB, 


CHAP.  IV, 

Amgnment  ofDowery  and  modes  of  recovering  it. 


1.  Neceaiiy  of  an  Assignment 
3.  Who  may  assign  Dower. 
7.  How  it  is  to  be  assigned. 
20.  Remedies  against  an  improper 
Assignment, 


24.  Effect  of  an  Assignment  of 
Dower, 

27.  Actions  for  recovering  Dower. 

28.  May  be  obtained  in  Equity.  . 


Section  1. 

T  TPON  the  death  of  the  husband,  the  right  to  dower,  Necessity  of 
*^   which  the  wife  acquired  by  her  marriage,  be-  ment?*^'^' 
comes  consummate:  but  unless  the  precise  portion 
of  land  which  she  is  to  have  is  particidarly  specified, 
as  used  to  be  the  case  in  dower  ad  ostium  eccksice^ 
she  cannot  enter,  till  dower  is  assigned  to  her.    For 
die  might,  in  that  case,  choose  whatever  part  of  the 
lands  she  pleased ;  which  ;would  be  injurious  to  the 
heir.     The  widow  has^  therefore  no  estate  in  the  lands  Gilb.  Teni 
of  her  husband ;  till  assignment,  for  the  law  casts  the 
freehold  on  the  heir  immediately  upon  the  death  of 
the  ancestor. 

2.  A  widow  could  not  formerly  obtain  an  assign-  2Coinm.i35. 
ment  of  her  dower  without  paying  a  fine  to  the  lord  ; 
nor  could  she  marry  a  second  husband  without  his 
licence.  It  was  even  usual  for  lords  to  force  widows 
to  many,  merely  for  the  purpose  of  obtaining  a  fine* 
It  was  therefore  provided  by  the  charter  of  Henry  I. 
and  sdso  by  Magna  Charta^  that  widows  should  not 
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be  forced  to  many;  or  be  obliged  to  pay  a  fine  for 
the  assignment  of  their  dower. 

3.  With  respect  to  tlie  persons  whose  duty  it  was 
to  assign  dower,  'the  lieir  in  common  cases,  as  lord 
of  the  manor,  and  who  was  to  create  the  tenure, 
assigned  dower.  If  there  was  any  dispute,  as^  to  the 
quantity  of  land  assigned,  it  was  determined  by  the 
pares  curiae^  in  the  court  baron.  But  the  suit  might 
.be  removed  to  the  county  court,  and  also  to  the 

king's  court. 

4.  No  person  can  regularly  assign  dower  who  has 
not  a  freehold  estate  in  the  land.  But  where  a  dis- 
seisor,  abator,  or  intruder  assigns  dower,  it  is  good, 
and  cannot  be  avoided*;  unless  they  are  in  of  such 
estates  by  fraud  and  covin  of  the  widow,  to  the 
intent  that  she  may  be  endowed  by  them,  or  recover 
dower  against  them ;  in  that  case  the  assignment 
may  be  avoided  by  the  entry  of  the  real  owner. 

5.  The  reason  Why  such  an  assignment  of  dower  shall 
be  good  is,  because  the  widow  having  a  right  to  dower, 
she  might  have  compelled  them  as  terre-tenants  to 
assign  dower  to  her  ;  and  was  not  obliged  to  wait  till 

■ 

the  heir  thought  proper  to  re-enter,  or  sue  for  •  the 
recovery  of  his  right. 

6.  Where  the  heir,  or  other  tenant  of  the  land, 
refuses  to  assign  dower,  and  the  widow  is  compelled 
to  resort  to  the  courts  of  law  to  T>btain  it,  the  assign- 
ment is  made  by  the  sheriff. 

7.  With  respect  to  the  manner  in  which  dower 
ought  to  be  assigned,  the  rule  is,  that  where  the  pro- 
perty assigned  is  capable  of  being  severed,  it  mustbeby 
metes  and  bounds ;  if  the  sheriff  does  not  return  seisin 
by  metes  and  bounds,  it  is  ill.  Where  no  division 
can  be  made,  the  widow  must  be  endowed  in  a  special 
and  certain  manner.     As  of  a  mill,  a  woman  cannot 
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be  endowed  by  metes  and  bounds ;  nos  in  common^ 
with  the  hein  But  either  she  may  be  endowed  of 
the  third  toll  dish  \  or  of  the  entire  mill ;.  for  ar  cer- 
tain time. 

8.  It  was  held  by  the  Court  of  Common  Pleas,  in  ante,  c.  3. 
the  case  of  Stoughton  v.  Leigh,  that  dower  may  be  ^ 
asMgned  of  mines,  either  collectively  with  other  lands^ 

or  separately  of  themselves ;  that  it  should  be  assigned 
by  metes  and  bounds  if  practicable ;  otherwise  either 
by  a  proportion  of  the  profits,  or  separate'  alternate 
enjoyment  of  the  whole,  for  short  proportionate 
periods. 

9.  Dower  was  assigned  by  metes  and  bounds,  Gilb.  Usest. 
because  it  was  a  tenancy  of  the  heir,  and  like  all  ^^^' 
other  lands  in  tenure,  ought  to  be  separated  from  the 
demesnes  of  the  manor.     And  the  reason  why  the 

law  created  this  tenure  was,  that  the  heir  might  be 
obliged  to  do  the  service  for  it,  during  the  time  of 
its  continuance  ;  as  he  was  obliged  to  do  for  all  lands 
which  he  had  given  out  in  tenure,  as  well  as  for  those 
whieh  he  held  in  demesne. 

10.  The  right  to  have  an  assignment  of  dower  Coots  r. 

by  metes  and  bounds,  may  be  waived  by  the  widow ;  {^^n^Jji, 

and  in  that  case  an  assignment  in  common  will  be  ^B2. 
_^^^  Roc  V. 

g<>^-  Power, 

11.  An  assignment  by  metes  and  bounds  can  only  2Bo8&PuK. 
take*  place  where  the  husband  is  seised  in  severalty,  ^  * 
for  where  he  is  seised  in  common  with  others,  his 

widow  cannot  be  endowed  by  metes  and  bounds ;  for 
she  being  in  pro  tanto  of  her  husband's  estate,  must 
take  it  in  the  manner  in  which  he  held  it. 

IS;  Where  dower  is  assigned  by  the  sheriff  he  is  i  Roll.  Ab. 
obliged  to  assign  a  third  part  of  each  manor ;  or  a  ^^*  ^ 
third  part  of  the  arable,  the  meadow,  and  the  pasture. 
But  where  dower  is  assigned  by  the  heir,  he  may 
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assign  one  manor  in  lieu  of  a  third  of  three  niiSanors ; 
which  will  be  good,  if  accepted  by  the  widow.  And 
this  is  called  an  assignment  against  common  right 

13.  Lord  Coke  says  an  endowment  by  metes  and 
.  bounds,  according  to  common  right,  is  more  benefi- 
cial to  the  widow  than  to  be  endowed  against  com- 
mon right :  for  there  she  shall  hold  the  land  charged, 
in  respect  of  a  charge  made  afler  her  title  to 
dower. 

14.  The  assignment  of  dower  must  be  of  part  of 
the  lands  whereof  the  widow  is  dowable ;  for  an 
^signment  of  lands  whereof  she  is  not  dowable^  or 
of  a  rent  issuing  out  of  such  lands,  is  no  bar  of  dower ; 
because  a  right  or  title  to  a  freehold  estate  cannot  be 
barred  by  a  collateral  satisfaction. 

15.  A  rent  issuing  out  of  the  land,  whereof  a 
woman  is  dowable,  may  be  assigned  for  dower.  And 
if  a  tenant  in  tail  assigns  a  rent  out  of  the  land 
entailed  for  dower,  not  exceeding  the  yearly  value 
of  such  dower,  it  will  bind  the  issue  in  tail. 

16.  Where  the  lands  have  been  leased  for  years,, 
before  the  marriage,  the  assignment  of  dower  is  made, 
with  a  proviso  that  the  tenant  for  years  shall  not  be 
disturbed. 

17.  The  assignment  of  dower  must  be  absolute^ 
and  not  subject  to  be  defeated  by  any  condition,  nor 
lessened  by  any  exception  or  reservation.  For  the 
widow  comes  to  her  dower  in  the  perjhy  her  hus- 
band ;  and  is  in,  in  continuation  of  his  estate,  which 
the  heir  or  terretenant  is  but  a  minister,  or  officer  of 
the  law,  to  carve  out  to  her ;  therefore  such  condi* 
tions  or  reservations  are  totally  void,  and  her  estate 
discharged  from  them.  Of  dse  the  estate  assigned 
with  such  conditions  is  no  bar  to  her  r(3Covery  of 
dower  in  an  action. 
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18.  Dower  may  be,  and  was  usually  assigned  by  i  Inst.  35  a. 
the  heir,  by  a  parol  declaration  that  the  widow  shall  Lambert, 
have  such  particular  lands  for  her  dower  j  or  else  that  Sty.  276. 
she  shall  have  a  third  part  of  all  the  lands  whereof 
her  husband  died  seised. 

19*  In  some  cases  a  woman  shall'  have  a  new  as-  4Rep.J22a. 
signment  of  dower.    As  where  she  is  evicted  out  of 
the  lands  assigned  to  her,  she  shall  be  endowed  of  a 
third*  of  the  remainder. 

« 

20.  Where  the  sheriff  makes  an  improper  assign-  Remedies 
ment  of  dower,  it  will  be  set  aside  by  the  Court  of  j^rope*" 
Common  Pleas,  or  the  Court  of  Chancery;  and  he  Assignment, 
will  be  punished, 

21.  Thus  where  the  sheriff  returned  that  he  had  Abingdon's 
^ed  to  the  demandant,  for  her  dower  of  a  house,  g^.^^ 
the  third  part  of  each  chamber ;  and  had  chalked  it 

out  for  her.  This  was  held,  an  idle  and  malicious  as- 
signment, and  the  sheriff  was  committed  for  it ;  as  he 
ought  to.  have  assigned  to  her  certain  chambers  or 
rooms. 

22.  In  another  case  the  sheriff  was  committed  for  Longvill's 
refusing  to  make  an  equal  allotment  of  dower :.  and  ^^^*  ^  ^^^ 
for  taking  sixty  pounds  to  execute  the  writ.    An  in- 
formation was  also  ordered  against  him. 

23.  A  bill  was  brought  by  the  heir  to  be  relieved  Hoby  v. 
a§^unst  a  fraudulent  assignment  of  dower  by  the  Py^^*^  o,o 
sheriff;  because  a  third  part  of  the  lands  was  assigned, 
without  taking  notice  of  a  coal  work  that  was  on  the 

estate.  The  plaintiff  offering  the  defendant  one  entire 
third,  both  of  land  and  coal  work,  by  way  of  rent- 
charge  on  the  whole.  The  Coiut  ordered  that  she 
should  accept  thereof;  or  that  otherwise  a  new  assign- 
ment of  dower  should  be  made. 

24.  The  widow  acquires  an  estate  of  freehold. by  Effect  of  an 

.1  •  .         -,v       J.    !•  r»       •  •         1  Assienmcnt 

the  assignment,  without  uvery  of  seism;   because  of  Dower. 
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dower  is  due  of  common  right ;  and  the  assignment 
is  an  act  of  equal  notoriety. 

25.  As  soon  as  dower  is  assigned,  the  widow  hokb 
by  the  institution  of  the  law,  and  is  in  of  the  estate 
of  her  husband.  So  that  after  assignment,  she  is 
considered  as  holding  by  an  infeudation  immediately 
from  the  death  of  her  husband ;  therefore  the  heir 
is  not  considered  as  having  ever  been  seised  of  that 
part  of  his  ancestor's  estate,  whereof  the  widow  is 
endowed. 

S6.  Where  dower  is  assigned,  there  is  a  warrant^ 
in  law  implied,  that  if  the  tenant  in  dower  is  impleaded, 
she  shall  vouch  the  heir ;  and  if  evicted,  shall  recover 
in  value  a  third  of  the  remainder. 

27.  Where  the  heir  or  terretenant  refuses  to  assign 
dower  to  thie  widow,  the  law  has  provided  her  with 
several  remedies  for  recovering  it.  The  first  of  these 
is  the  writ  of  dower,  unde  nihil  habety  which  lies  where 
no  dower  has  been  assigned :  if  any  part  of  dower 
has  been  assigned,  the  widow  cannot  say,  u$ide  nihil 
habety  and  therefore  she  must  have  recourse  to  the 
writ  of  right  of  dower ;  which  isa  more  general  reme- 
dy, extending  either  to  a  part,  or  to  the  whole. 

28.  Where  a  woman  was  disabled  from  suing  for 
her  dower  at  law,  she  was  always  relieved  in  equi^. 
And  now  it  is  settled  that  widows  labour  under  sa 
many  disadvantages  at  law,  from  the  embarrassment 
of  trust  terms,  &c.  that  they  are  fully  entitled  to  every 
assistance  which  a  court  of  equity  can  give  diem,  not 
only  in  paving  the  way  to  establish  their  right  at  law ; 
but  also  by  giving  them  complete  relief,  when  the 
right  is  ascertained. 

29*  Where  a  mother  was  guardian  to  her  child, 
and  received  the  rents  of  the  estate  of  which  she  'was 
dowable,  but  dower  was  never  ass^ed  to  her ;  the 
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Court  of  Chancery  held  that  the  want  of  a  formal 
assignment  of  dower  was  nothing  in  equity,  for  still 
the  right  in  conscience  was  the  same.  And  if  the 
heir  brought  a  bill  against  the  mother,  for  an  account 
of  the  profits,  it  was  just  that  a  court  of  equity  should, 
in  the  account,  allow  a  third  of  the  profits  for  the 
right  of  dower. 
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is  no  Bar  to  Dower. 


Attainder  of 
the  Husband. 
llnst.41  a. 


Section  1. 

THE  right  to  dower  attaches  at  the  instant  of  the* 
marriage  ;  nor  can  it  be  defeated  by  the  aliena^ 
tion  of  the  husband  alone.     Still  the  wife  may  be 
barred  from  claiming  dower  by  several  acts  subse- 
quent to  the  marriage. 

2.  Formerly,  if  a  man  was  attainted  of  treason  or 
felony,  his  wife  was  thereby  barred,  not  only  of  her 
dower  at  common  law,  but  also  of  her  dower  ad^ 
ostitmn  ecclesice^  ex  assensu  patris,  and  customary 
dower :  except  where  the  lands  were  held  in  gavel- 
kind. 

S.  By  the  statute  1  Edward  VI.  c.  12.  the  rigour 
of  the  common  law  was  abated  in  this  respect,  it  being* 
thereby  enacted  that  in  all  cases  where  the  husband 
was  attainted  of  treason  or  felony,  his  wife  should 
have  dower.  But  a  subsequent  statute,  5  &  6  Edward 
VI.  c.  11.  revived  this  severity  against  the  widows 
1  Inst.  392  6.  of  traitors,  who  are  now  barred  of  dower.    And  the 
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TTorda  of  ^be  act  being  general,  exclude  the  wife,  as 
well  in  cases  of  petit,  as  of  high  treason. 

4.  In  cases  of  misprision  of  treason,  or  attainder 
of  felony  only,  the  statute  1  Edward  VI.  is  still  in 
force ;  therefore  the  widows  of  siich  persons  are 
entitled  to  dower.  And  where  offences  have  been 
made  felony  by  modern  acts  of  parliament,  the  wife's  . 
dower  is  in  general  expressly  saved. 

5.  It  was  resolved  in  3  &  4  Philip  &  Mary,  that  the  Gate  v. 
widow  of  a  man  who  was  attainted  of  treason,  should  tI  **^™f ?a 

'  -Dyer,  140. 

not  be  endowed  of  lands  which  he  had  aliened  before  i  Inst.  41  a. 
the  treason ;  though  they  were  not  forfeited.  '  ' 

6.  If  a  woman  be  attainted  of  treason  or  felony,  Attainder  of 
she  will  thereby  lose  her  dower ;  but  if  pardoned  she  i^j^^]!^*  33  ^ 
may  then  demand  it,  though  her  husband  should  have  13  Rep.  23. 
aliened  in  the  mean  time.     For  when  this  impediment 

is  once  removed,  her  capacity  to  be  endowed  is 
restored. 

7»  It  has  been  stated  that  a  divorce  on  account  of  Elopement 
adultery  is  not  a  bar  to  dower.    .  But  by  the  statute  Adulterer. 
Westminster  .2.  c.  34.  it  is  enacted,  that  if  a  wife  wil-  2  Inst.  433 
lingly  leaves  her  husband,   and  continue!^  with  an 
adulterer,  she  shall  he  barred  of  her  action  to  demand 
dower,  if  she  be  convicted  thereupon  j  except  her 
husband  willingly,  aijd  without  coercion  of  the  cl\urch, 
reconcile  her,  and  suffer  her  to  dwell  with  him ;  in 
which,  case  she  shall  be  restored  to  her  action. 

8.  Lord  Coke,  in  his  comment  on  this  statute,  2  Inst.  435. 
observes  on  the  words  si  sponte  reliquerit  vinpn  suutih 
et  abierit,  et  moretur  cum  adulter 0  ;  that  although 
the,  words  of  this  branch  be  in  the  conjunctive,  yet  . 
if  the  woman  be  taken  away,  not  sponte^  but  against 
her  will,  and  after  consent,  ^nd  remain  with  the  adul- 
terer, without  being  reconciled ;  she  shall  lose  her 
dower.     For  the  cause  of  the  bar  of  her  dower  is  not 
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the  manner  of  her  going  away,  but  the  remaining 
with  the  adulterer,  without  reconciliation. 

Idem,  436.         9.  He  also  observes  upon  the  words  moretur  cum 

adtUterOj  that  although  she  does  not  continually  remain 
with  the  adulterer,  yet  if  she  be  with  him,  and  com* 
mits  adultery,  it  is  a  tarrying  within  the  statute. 
Also  if  she  once  remains  with  the  adulterer,  and  after 
he  keeps  her  against  her  will ;  or  if  the  adulterer  tums^ 
her  away,  yet  she  shall  be  said  morari  ami  adultero, 
within  the  act. 

Idem.  10.  He  further  observes,  that  if  a  woman  who  has^ 

eloped  from  her  husband  with  an  adulterer,  is  after- 
wards reconciled,  and  cohabits  with  her  husband,  by 
coercion  of  the  church,  yet  she  will  be  barred  <Mf 
her  dower.. 

2  lost.  435.        11.  If  a  woman  goes  away  with  another  man,  with 

her  husband's  consent,  and  afterwards  that  man  com- 
mits adultery  with  her,  and  she  remains  with  him, 
without  being  reconciled  to  her  husband,  she  shall 
be  barred  of  her  dower. 

Vol.  i(  146.        12.  There  is  a  curious  case  in  the  rolls  of  p^liament 

30  Edward  I.  where  a  man  by  deed  granted  his  wife 
to  another,  with  whom  she  eloped  and  lived  in  adultery. 

2  Inst.  436.    It  was  determined,  1.  that  it  was  a  void  grant:  2.  that 

it  did  not  amount  to  a  licence ;  or  at  least  was  a 
void  licence :  3.  that  aft:er  elopement  there  should  not 
be  any  averment  gtiod  non  fuit  advUerium ;  though 
she  married  the  adulterer  after  her  first  husband's 

Coot  V.  death :  therefore  that  she  was  barred  of  dower.     A 

Scrtv 

12  Mod.  232.  sentence  of  purgation  of  adultery  in  the  ecclesiastical 
S-  P.  court  was  also  produced,  but  it  was  not  allowed  to 

have  any  effect. 
Green  ▼.  13.  Where  the  friends  of  the  husband   removed 

1  Rouf  Ab.    ^^  ^^^  ^^  ^^e>  published  that  he  was  dead,  and 
^0.  persuaded  the  wife  to  marry  another  man,  though 
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the  wife  lived  in  adultery,  yet  inasmuch,  as,  non 
reUqtdt  virum  sponte^  it  was  held  that  she  did  not 
forfeit  her  dower. 

14.  With  respect  to. the  circumstances  necessary  2  Inst.  436. 
to  prove  a  voluntary,  reconciliation  by  the  husband, 

Lord  Coke  says  cohabitation  is  not  sufficient,  witliout 
reconciliation  mkde  by  the  husband,  ^jxmfe :  so  that 
cohabitation  only  in  the  same  house  with  the  husband 
will  not  avail.  But  in  the  following  case,  cohabitation 
as  man  and  wife  appears  to  have  been  held  a  sufficient 
proof  of  reconciliation. 

15.  Reconciliation  being  pleaded,  evidence  was  Hawonh  v. 
given  that  the  husband  and  wife  had,  after  the  elope-  xwer,^?66. 
ment,  slept  together  sevjeral  nights,  and  in  divers 
places,  and  demeaned  themselves  as  man  and  wifb. 

It  was  objected  that  they  never  lived  together  in  one 
house,  but  were  apart;  and  the  wife  continued  in 
ndulteiy,  with  one  or  more,  during  the  life  of  the 
husband,  sed  non  allocatur ;  for  there  might  haye  been  2  Inst.  436. 
divers  elopements,  and  divers  reconciliations :  and 
the  defendant  ought  to  take  issue  on  one,  at  his  peril. 

16.  If  in  a  writ  of  dower,  the  tenant  pleads  that  Detinue  of 
the  demandant  detains  the  charters  of  the  estate,  3^^^^*^ 
and  she  denies  the  fact,  which  is  found  against  her.  Case,  9  Rep. 

1  c 

she  shall  lose  her  dower.     But,  1.  the  charters  ought  pJ^^  250  a. 
to  relate  to  the  land  whereof  dower  is  demanded.  Hob.  1 99. 
^  He  who  pleads  this  plea  ought  to  shew  the  certainty 
of  the  charters ;  whereupon  a  certain  issue  may  be 
joined :  as  that  they  are  in  a  chest  or  box,  locked  or  . 
sealed,  which  imports  sufficient  certainty.  9.  No  stran- 
ger, though  he  be  tenant  to  the  land,  and  has  the 
evidences  x^onveyed  to  him,  can  plead  detinue  of 
charters. 

17-  In  several  cases  the  heir  is  in  the  degree  of  a  Idem, 
stranger,   and  therefore  sh^U  not  plead  detinue  of 
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charters.  1.  If  the  heir  has  the  land  by  purchase* 
2.  If  he  has  delivered  the  charters  to  the  widow ; 
for  then  she  has  them  by  his  own  act  3.  If  the  heir 
be  not  immediately  vouched.  4.  If  he  comes  in  as 
vouchee.  5.  If  he  comes  in  as  tenant  by  receipt.  The 
reason  is  manifest,  if  the  true  form  of  pleading  in  that 
case  be  observed :  for  he  who  pleads  detinue  of  char- 
ters, in  bar  of  dower,  ought  to  plead  that  he  has  been 
always  ready,  and  yet  is,  to  render  dower,  if  the 
demandant  would  deliver  to  him  his  charters. 

18.  If  a  woman  joins  with  her  husband  in  levying 
a  fine,  or  suffering  a  common  recovery,  of  lands 
whereof  she  is  dowable,  she  will  thereby  efiectually 
bar  herself  from  claiming  dower  out  of  those  lands. 
The  principles  upon  which  this  doctrine  is  founded, 
will  be  explained  hereafter. 

'  19*  By  the  custom  of  London,  a  married  woman 
may  bar  herself  of  dower,  by  a  deed  of  bargain  and 
sale,  acknowledged  before  the  lord  mayor,  or  the 
'recorder,  and  one  alderman  ;  and  enrolled  in  the 
court  of  hustings.  The  wife  bemg  exiamined  sepa- 
rately from  her  husband,  as  to  her  consent. 
'  SO.  The '  most  usual  mode  of  barring  dower^  in 
mode  A  times,  isbymea^isof  a  jointure  settled  on  the 
wife  before  marriage :  •  of  which  an  acooont  will  be 
given  in  the  next  title. 

21.  Every  devise  or  bequest  in  a  will  imports  a 
bounty,  Ibetefore  cannot  in  general  be  laverred  to  be 
given  aS  a  satisfltction  for  that;to  which  the  devisee 
is  by  law  entitled.  In  consequence  of  this  principle 
a  devise  cannot  be  averred,  even  in  equity,  to  be  in 
satisfaction  of  dottier;  unless  it  be  so  ^expressed  in 
the  will.  1.  Because  a  devise  implies  a  consideration 
in  itself;  and  cannot  be  averred  to  be  for  the  .use  of 
any  bother  person  than  the  devisee^  unless  it  is  ,«o. 

S 
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expressed  in   the  will:   no  more  can  a  devise  be 

^averred  to  be  for  satisfaction  of  dower ;  unless  it  is 

so  expressed.  .  2-  As  all  wills  of  land  must  be  in  idem,  c.  9. 

writing,  no  averment  respecting  the  intention  of  the 

testator  is  admissible,  which  cannot  be  collected  from 

the  words  of  the  will  itself. 

22.  A  person  being  iildebted,  devised  part  of  his  Hitchin  y. 
lands  to  his  wife,  but  did  not  mention  it  to  be  in  bar  5*^^^*"*  ^ 

.  Prec.  m  Cha. 

of  dower  ;  and  devised  the  residue  to  his  executors,  133. 
till  his  debts  were  paid.  The  wife  brought  a  writ 
of  dower,  and  recovered  her  dower.  The  heir  filed 
a  bill  in  Chancery  against  her;  to  be  relieved ;  the 
x^ourt  said  the  devise  w^s  not  to  be  looked  upon 
as  a  recompence  or  bar  of  dower ;  but  as  a  voluntary 

gift. 

23.  If  a  husband  devises  lands  to  his  wife '  during 

lier  widowhood  only ;  or  restrains  the  devise  in  any 
other  manner,  so  as  to  render  it  less  beneficial  than 
dower,  a  court  of  equity  will  not  interfere ;  but  the 
mrife  will  be  aflowied  to  take  both  the  thing  devised, 
and  also  her  dower. 

24.  W.Xawrence  devised  lands  of  the  annual  valtie  Lawrence  ▼. 
of  130/.  to  his  wife  during  her  widowhood;  after 'the  H^5^®' 

^  '1  Ltd.  Raym. 

determination  of  that  estate  he  devised  the  same  438. 
premises,  together  with  all  his  other  lands,  to  trustees  234. 
for  a  teim  of  24  years,  in  trust  for  the  pa)rment  of  his 
debts  and  legacies ;  as  a  farther  provision  for  his 
-wStj  he  directed  that  after  tw^o  years  of  the  term 
^ere  expired,  his  trustees  should  permit  hei^  to  receive 
the  rents  and  profits  of  another  farm  of  90  Lpet  armum^ 
for  the  remainder  of  the  said  term  of  24  years,  so  long 
as  she  should  continue'  a  widow.  The  widow  entered 
up(Hi  the  lands  devised  to  her,  and  aft:erwards  brought 
a  writ  of  dower,  to  which  was  pleaded  the  demise, 
^th  an  aveiment  that  the  same  was  ip  satisfaction  of 
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her  dower.    Upon  demurrer  to  this  plea,  judgn^ent 
was.  given  for  the  demandant. 
2  Vera.  366.       A  bill  was  then  exibited  in  Chancery,  to  be  relieved 

I   Ah   ICn 

218.  ^^^  *^®  judgment :  Lord  Somers  decreed  a  perpe- 

tual  injunction  against  the  widow,  to  stay  her  further 
proceeding  upon  the  judgment  in  dower. 

The  cause  was  reheard  by  Lord  Keeper  ^Yright, 
who  ordered  a  case  to  be  stated.  1.  Whether  the 
defendant  was  barred  of  her  dower  by  the  devise  in 
the  will,  or  not.  2.  If  she  was  not  barred  of  her 
dower,  by  such  devise,  whether  the  plaintiff  ought  to 
be  relieved  in  that  court.  A  case  was  accordingly 
stated,  and  in  1702  the  cause  came  on,  upon  the  case 
so  stated ;  when  his  lordship  declared  that  he  had 
fully  considered  of  the  matter,  but  conceived  there 
was  nothing  in  the  testator's  will  that  did  intend 
that  the  defendant  should  be  barred  of  her  dower : 
in  case  any  such  thing  did  appear  by  the  will,  the  same 
would  only  be  a  bar  at  law,  not  in  that  court,  andas 
the  matter  had  been  already  determined  at  law,  he 
reversed  so  much  of  the  former  decree  as  awarded  a 
perpetual  injunction  against  the  defendant's  pro* 
ceeding  at  law  upon  her  judgment  in  dower. 

The  cause  was  brought  on  again  by  a  remainder- 
man before  Lord  Cowper  in  171^^  who  declared,  as  to 
the  question  of  dower,  that  it  being  a  point  of  right, 
and  so  doubtful  in  its  nature,  that  the  court  had  been 
of  different  opinions  about  it ;  and  the  determination 
in  1702  having  remained  so  long  unquestioned ;  he 
did  not  think  fit  to  make  any  variation  from  what 
was  then  determined. 

3Bro.Parl.       On  an  appeal  from  this  decree  to  the  House  of 

Lords,  it  was  contended  for  the  appellant,  that  it 

would  be  against  the  rules   of  natural   equity  and 

*  justice^  if  the  respondient  should  be  permitted  to 
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enjoy  the  estates  devised  tojier  by  her  husband's  will, 
and  at  the  same  time  disappoint  his  intention,  by  iii- 
.sisting  on  her  dower ;.  for  which  the  lands  devised 
were  far  more  than  an  equivalent  On  the  other  side  it 
was  said  to  be  no  where  expressed,  nor  to  be  col- 
lected from  the  words:  of  the  will,  that  the  lands 
devised  to  the  respondent, .  were  for .  her  jointure,  or 
19  bar.  of  hier  dower;  .neither  could  it  be  so  averred 
at  law,  or  in  a  court  of  equity ;  she  having  no  estate 
for  life,  but  for  her  widowhood  only.  The  decree 
was  affirmed. 

25.  A  person  devised  lands  to  his  wife  for  life,  and  Lemon  v. 
devised  other  lands  to  his  brother  and  his  heirs.    The  g  v^n^^^, 
wife  entered  into  the  lands  devised  to  her,  which  366. 
were  of  more  value  than  her  dower  ;  she  afterwards 
claimed  dower  of  the  rest,  and  had  judgement.    The 
brother  brought  his  bill  in  Chancery  to  be  relieved. 

The  case  of  La^Trence  and  Lawrence  was  cited  for 
the  defendant,  to  prove  that  the  wife  should  have 
.  dower,  notwithstanding  a  devise  to  her  for  life  of  lands 
by  her  husband ;  unless  declared  to  be  in  li^u  and 
satisfaction  of  dower.  Lord  Parker  said  that  this  Incledon  v. 
point  had  been  determined  in  the  House  of  Lords  -,  3  ^tk  ^30 
and  dismissed  the  bill. 

26.  If  it  be  expressed  in  a  will  that  the  devise  is  Unless  so  ex- 
made  in  lieu  and  satisfaction  of  dower ;  or  on  condi-  ^u^'^g*"** 
tion  that  the  wife  shall  not  claim  dower ;  then  the  Widow  has 
wife  cannot  have  both  ;  for  that  would  be  repugnant  Leake^v!^"* 
to  the  intention  of  \he  testator.   The  wife  must  tliere-  Randall, 
fore  in  such  a  case  make  her  election. 

.  27.  A  man  devised  a  third  part  of  liis  lands  to  liis  Bush's  Case, 
wife,  in  recompence  of  her  dower.    Tlie  wife  entered  ^y®''220. 
*on  the  lands  devised  to  her ;  it  was  resolved  that  she 
was  thereby  barred  of  dower. 
Vol.  L  P 
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58.  A  person  devised  his  lands  to  his  wife  till  P^  his 
daughter  attained  the  age  of  bineteen,  afterwards  to 
P«  in  tail,  remainder  over  in  fee.  He  devised  further, 
that  P.  should  pay,  after  her  age  of  nineteen,  19  k  per 
annum  to  his  wife  in  recompence  of  her  dower;  if 
she  failed  of  payment,  that  his  wife  should  have  the 
•land' for  her  life.  The  wife,  before  P.  attained  nine- 
teen, brought  a  writ  of  dower,  and  recovered  a  third 
part ;  after  P.  attained  nineteen,  the  wife  entered  for 
non-payment  of  the  12/.  The  question  was,  whether 
her  entry  was  lawful* 

It  was  adjudged,  that  the  wife  having  recovered  a 
third  part  in  dower,  she  should  not  have  the  rent ; 
as  it  wad  against  the  intention  of  the  testator  that  she 
should  have  both  ;  that,  the  acceptance  of  one,  was  a 
Waiver  of  the  other* 

Upon  a  writ  of  error  this  judgement  was  affirmed. 

59.  A  man  devised  his  personal  estate  to  trustees, 
in  trust  that  his  widow  should  receive  thereout  100/. 
a  year  during  her  life,  in  lieu  and  dischaige  of  her 
dower.  The  wife  received  this  annuity  for  many 
3rears,  then  brought  a  writ  of  dower.  Decreed,  that 
the  wife  was  barred  of  dower,  as  long  as  tiie  personal 
estate  was  sufficient. 

30.  With  respect  to  the  acts  which  will  amount  to 
an  election,  and  the  time  within  which  they  must  take 
place,  they  will  be  stated  hereafter. 

91.  Notwithstanding  the  doctrine  established  in 
the  case  of  Lawrence  v.  Lawrence,  and  the  frequent 
recognition  of  it,  devises  have  been  sometimes  deemed 
a  satisfaction,  in  equity,  for  dower,  on  account  of 
strong  and  special  circumstances ;  as  where  allowin|ir 
4he  widow  to  take  a  double  provision  would  have  been 
quite  inconsistent  with  the  dispositions  of  the  wilK   • 
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32.  A  person  devised  to  his  wife  an  annuity  of  Villa  Real 
600/.  a  year,  to  be  issuing  out  of  his  lands,  with  j[*]^o^r^^92 
power  of  distress  aiid  entry ;  subject  thereto,  he  de-  note,  Amb. 
vised  his  real  estates  to  his  daughter  in  strict  settle- 
ment;   and  directed  all  his  personal  estate  to  be 
invested  in  land,  and  settled  to  the  s^me  uses. 

One  of  the  questions  in  this  case  was,  whether  the 
wife  was  to  take  this  annuity  in  satisfaction  of  her 
dower,  or  not. 

Two  cades  were  cited  ;  the  first  Pitts  v.  Snowden^ 
vfhere  a  man  devised  to  his  wife  an  annuity  of  50  /. 
a  year,  payable  oiit  of  his  freehold  and  copyhold 
estates,  with  a  clause  of  entry  and  distress ;  and  sub^ 
Ject  thereto,  he  gave  his  freehold  estates  to  his  three 
insters.  Lord  Hardwicke  decreed  that  the  widow 
was  entitled  to  dower,  and  also  to  the  annuity.  The 
Second,  Arnold  v.  Kemstead,  where  a  testator  gave 
some  leaseholds  to  his  wife*  for  life,  and  also  10/.  a 
jear  during  her  life,  or  so  long  as  she  should  continue 
a  widowi  out  of  the  rents  of  his  freehold  estates,  but 
without  any  clause  of  entry  or  distress  ;  and  devised 
all  his  freehold  estates  to  his  son.  Lord  Northington 
decreed  that  the  widow  must  elect  either  her  dower^ 
or  the  annuity,  but  could  not  take  both; 

Lord  Camden  .-^The  case  now  before  the  court  is 
hlore  exactly  correspondent,  in  the  form  of  the 
devise,  to  Pitts  v.  Snowden,  than  to  the  other  case  ; 
for  in  these  two  cases  there  is  an  express  clause  of 
entry  and  distress,  whereas  there  is  no  such  power  in 
Arnold  v.  Kemstead,  and  they  more  particularly 
resemble  each  other  iti  another  circumstance;  a^ 
the  annuity  in  both  is  charged  upon  other  funds^ 
hot  subject  to  dower,  as  well  as  upon  th^  dowable 
estate ;  whereas  in  Arnold  v.  Kemstead  the  annuity  .. 
is  made,  to  issue  only  out  of  the  fceeh)Dld  estatei 
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subject  to  dowen  These  two  being  alike  iii  all 
their  circumstances,  I  must  admit  that  Pitts  v.  Snow* 
den  is  an  authority  in  jpoint  one  way;  Arnold 
V.  Kempstead  the  other:  ISie- question  upon  this 
case  is  this :  1 .  Whether  if  a  rent-charge  is  given  to 
the  widow,  issuing  out  of  the  estate  subject  to  dower, 
with  power  of  distress,  this  devise  shall  copecate  as  a 
bar,  or  satis&ction  of  dower.  I  am  of  opinion  that  it 
shall;  because  the  claim  of  dower,  1.  disappoints  the 
will ;  and  2.  is  inconsistent  with  it.  It  is  admitted 
vide  Tit.  38.    that  eveiy  devisee  must  confirm  the  will  in  toto^  if  he 

claims  any  interest  under  it ;  and  -must  consequently 
forfeit  such  interest,  if  he  impeaches  or  intemiptii 
any  part  of  it*  In  this  case  the  will  is  contradicted 
^by  the  claim  of  dower,  1.  Because  it  puts  the 
trustees  out  of  possession ;  for  they  cannot  hold  the 
whole,  subject  to  the  annuity  and  distress,  without 
being  in  possession  of  the  whole;  nor  can  the  annui- 
tant, consistent  with  the  will,  take  possession  of  any 
part,  because  her  right  accrues  upon  default  of  pay- 
ment  And  though  the  present  case  gives  the  right  of 
entry  upon  the  whole,  or  any  part,  in  more  explicit 
terms  than  Pitts  v.  Snowden,  yet  the  general  power  of 
entry,  and  distress,  in  Pitts  v  Snowden,  is  tantamount 
in  this  particular.  The  possession  therefore  of  the 
trustees  being  coextensive  with  the  annuities  and 
the  distress,  it  is  not  possible,  in  such  a  case,  to  make 
the  land  subject  to  the  dower  and  the  rent-chaige 
at  the  same  time ;  because,  as  annuitant,  the  widow 
must  be  out  of  possession  of  the  whole ;  as  dowress, 
she  must  be  possessed  of  a  part  Hence  it  follows^ 
that  where  the  testator  gives  ^the  estate,  subject  to 
the  annuity,  as  he  doth  in  this  case,  he  must,  be 
intended  to  give,  subject  to  the  annuity  only.;  and 
the  residue  of  the  reoto  and  profits  bdng  given  to 
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the  devisee,  must  exclude  all  charges,  except  only 
the  annuily.  In  this  view  of  the  matter,  the  widow, 
by  the  claim  of  dower,  disappoints  the  will  in  the 
most  essential  part  of  the  testator's  plan,  by  reducing 
the  interest  of  the  devisee,  and  loading  the  estate 
with  an  additional  burthen.  2.  The  claim  of  dower 
is  inconsistent  with  the  will  in  another  light,  as  it 
will  diminish  the  annuity  itself;  which  is  contrary 
to  the  very  words  of  the  will.  The  annuity  is  either 
given  over  and  above  the  dower,  or  in  satisfaction 
bf  it ;  he  intended  only  one,  or  he  intended  both ; 
if  both,  he  intended  both  should  be  enjoyed  in  their 
£ill  extent ;  the  whole  annuity,  and  the  whole  dowen. 
Now,  can  the  widow  enjoy  the  annuity,  as  the  will 
has  given  it,  if  she  claims  her  dower  ?  It  is  most  clear 
that  she  cannot ;  for  if  she  enters  into  a  third,  in  right 
ef  her  dower,  she  must  sink  so  much  of  her  annuity, 
as  that  third  ought  to  bear  in  proportion :  that  is  a 
violation  of  the  will.  And  whether  the  annuity 
clashes  with  the  dower,  or  the  dower  with  the  annuity, 
it  is  equally  decisive ;  for  she  dan  never  enjoy  both, 
luiless  both  can  be  recoticiled  to  the  will,  nor  is  there 
any  pretence  to  say  that  the  whole  annuity,  by  an 
equitable  marshalment)  shall  be  thrown  upon  the  tw6 
remaining  thirds,  because  tiliat  would  in  terms  con^ 
tradict  the  will,  which  charges  the  whole,  and  gives 
the  power  of  distress  upon  the  whole.  This  is  suft 
ficient  to  shew  the  testator's  intention  :  it  is  an  inten- 
tion  that  does  not  stand  upon  a  loose  presumption, 
but  from  the  mode  of  devising  in  the  will  itself;  and 
then  the  case  comes  within  the  rule  of  Noys  v.  Mor-  Tiu  38.  c.  2* 
daunt,  that  no  person  shall  dispute  a  will,  who  takes 
under  it.  This  rule  is  universal,  and  without  exception  j 
and  a  dowress  has  no  more  right  to  be  exempted  from 
it  than  any  other  devisee.    The  cases  of  Lawrence  inte, 
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V.  Lawrence,    Hitchin  v.  Hitchin,   and  Lemon  v, 
Lemon,  may  be  all  admitted  to  be  good  law ;  the 
will  in  all  these  cases  being  consistent  with  the  claim 
of  dower.     In  all  of  them  the  dowable  estate  was  de- 
vised generally  j  and  as  the  testator  had  not  expressed 
the  wife's  bequest  to  be  in  satisfaction,  the  Court 
would  not  presume   it,  and  the  estate  passed^  cimi 
mere.     There  no  violence  was  done  to  the  will ;  an4 
the  wife  took  no  more  from  the  devisee,  than  the 
testator  intended  she  should  \  nothing  being  declared 
to  the  contrary.     But  where  the  dowable  estate  is 
so  divided,  that  the  claim  of  dower  makes  a  material 
change  in  the  will  itself,  as  it  does  here,  the  widow 
must  be  barred  by  necessary  implication.     For  where 
is  the  difference  between  declaring  that  she  shall  not 
hold  both,  and  devising  so  that  she  cannot  hold  both, 
without  disturbing  the  will ;  therefore,  if  the  claim  of 
dower  will  disappoint  the  will,  she  is  barred  of  her 
dower  by  necessary  implication ;  which  will,  accord- 
ing to  the  doctrine  of  all  the  cases,  be  equivalent  ta 
an  express  implication.     I  will  nov  say  a  word  upon 
the  case  of  Arnold  y.  Kempstead,    There  is  no  power 
of  distress  in  that  will,  and  yet  I  do  not  think  it 
substantially  within  the  reason  of  the  other  two  cases ; 
for  the  very  gift  of  an  annuity  to  the  wife,  out  of  the 
dowable  estate,  does,  from  the  nature  of  the  interest, 
throw  her  out  of  possession,  and  makes  the  claim  of 
dower  inconsistent  with  the  will.     I  n\u8t  not  con- 
clude without  taking  notice  of  a  circumstance  that 
may  be  urged  against  my  opinion,  as  a  proof  of  inten, 
tion  in  the  testator  to  give  both  dower  and  annuity 
to  the  wife ;  that  is,  that  the  annuity  is  made  to  issue 
out  of  more  than  the  dowable  estate  j  from  whence 
it  may  be  argued  tliat  the  testator  enlarged  the  fund 
for  payment,  va,  order  to  leaye  sufficient  for  the  satisi 
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faction  of  both  the  demands*  I  answer,  firsts  that  it 
is  totally  unknown  whether  he  extended  the  charge 
and  the  remedy  with  that  view ;  it  is  at  most  but  a 
conjecture;  and  it  may  as  reasonably  be  supposed 
that  he  meant  only,  by  augmenting  the  security,  to 
give  an  easier  and  s^er  remedy  for  recovering  the^ 
annuity ;  as  nothing  is  more  common,  where  a  rent- 
chaise  is  granted,  than  to  charge  an  estate  of  ten 
times  the  value  for  the  payment  of  it :  2^  that  this . 
supposed  intention  is  rebutted  by  a  declared  intention 
to  the  contrary,  manifested  and  expressed  in  the  will 
itself.  I  wish  these  cases  could  have  been  reconciled, 
feeling  in  myself  a  modest  unwillingness  to  sit  in 
judgement  upon  two  men  greatly  supedor  to  myself 
in  learning,  as  well  as  capacity :-  but  that  which  in  a 
private  man  would  have  been  presumption,  is  an 
indispensable  duty  in  a  judge.  The  tax  is  imposed  on 
me  by  my  office,  and  I  undertake  it  with  more  ease 
of  mind,  knowing  that  there  is  a  jurisdiction  superior 
to  us  all,  w^ch  is  able  to  confirm  or  reverse  my 
opinion,  by  a  final  decision.  Decreed  that  the  widow 
must  make  her  election  *• 

33.  There  ai^  however  several  modem  cases,  where 
a  devise  of  an  annuity  to  the  wife,  either  entirely  or 
partly  charged  on  the  estates  out  of  which  she  is 
dowable,  together  with  the  gifl  of  those  estates  to. 
another,  or  a  devise  of  them  to  trustees,  \  has  been 
held  not  to  be  in  satisfaction  of  dower,  but  the  widow 
has  been  allowed  to  have  both  t. 


*  Vide  Jones  v.  Collier^  Amb.  750.    Wake  v.  Wake,  3  Bro.  R.  255 
1  Ves.  Jun.  335.     Pearson  v.  Pearson*  1  Bro.  R.  292.     Boynton  v. 
Boynton,  1  Bro.  Rep.  445. 

t  Vide  Foster  v.  Cook,  3  Bro.  R.  347.    French  v.  Davies,  2  Ves. 

Jun.  572.     Strahan  t.  Sutton,  3  Ves.  249.    Greatorex  v.  Carey, 

6  Ves.  615. 
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A  Bequest 
of  Personal 
Estate  is 
no  Bar  to 
Dower. 

Ayres  v. 
Willis, 
1  Ves.  230. 
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34,  'A  bequest  of  the  residue  of  personal  estate 
generally,  will  not  be  considered  as  a, bar  or  satisfac^ 
tion  of  dower. 

d5.  A  man  by  his  will,  taking  notice  of  his  wife's 
title  to  dower,  made  a  provision  few  her  out  of  his 
per3onal  estate  by  way  of  residue.  This  was  insisted 
on  to  be  an  implication  to  bar  dower.  Lord  Hard- 
wicke  rejected  the  idea ;  because,  by  the  claim  of 
dower,  the  wife  did  not  break  in  on  the  will ;  and  this 
was  the  stronger  as  it  was  only  a  residue ;  which 
accidental  benefit  he  might  intend  she  should  have^ 
as  well  as  dower. 
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Section  1. 


^  consequence  of  two  maxims  of  the  common  JJ|g»^ 
law :— 1.  That  no  right  can  be  barred  till   it  y^JSS'!?' 
accrues:  2.  That  no  right  or  title  to  an  estate  of  Case^ 
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4  Rep.  1,       freehold  can  be  barred  by  a  collateral  satisfaction  ; 
Glib.  U»e8,     j^  ^^  found  impossible  to  bar  a  woman  of  dower  by 

any  assurance  of  lands,  either  before  or  during  the 
marriage.  For  a  wife  having  acquired  a  right  to  be 
endowed  of  a  third  part  of  all  her  husband's  lands  at 
the  moment  of  her  marriage,  this  right  like,  all  otherst 
could  only  be  extinguished  by  a  release.  And  no 
auch  release  of  the  wife  either  before  or  during  the 
inarriage,  would  be  valid.  For  if  before  the  marriage 
It  was  no  bar,  because  at  the  time  of  making  it  the 
woman  had  no  title  to  dower ;  and  therefore  a  release 

Tit  32.  c.  6.   frem  her  then,  would  be  no  bar  to  a  right  which 

accrued  to  her  after.  If  it  was  made  during  the  mar- 
riage it  was  absolutely  void,  the  wife  not  being  then 
siu  juris.  And  no  estate  limited  to  the  wife  during 
the  marriage  could  bar  her  of  dower,  because  no 
right  6t  title  to  a  freehold  estate  can  be  barred  by  a 
collateral  satisfaction. 

2.  £very  woman  therefore  became  entitled  upon 
her  marriage  to  one-third  of  all  her  husband's  real 
estates,  however  small  her  fortune  might  be.  Such  an 
inequality  was  one  of  the  reasons  why  so  much  land 
was  conveyed  to  uses,  a  widow  not  being  dowable  of 
a  use ;  when  the  practice  of  vesting  estate^  in  feo£- 

3  Rep:  58  fr,  ^^^  ^^  ^^^  became  general,  it  was  usual,  on  all  mar* 

4 1  *•     riages,  for  the  friends  of  the  woman  to  procure  the 

intended  husband  to  take  an  estate  from  his  feofiees^ 
and  limit  it  to  himself  and  his  intended  wife  for 
their  lives,  in  joint-tenancy  or  jointure ;  from  whence 
arose  the  word  jointure ;  lest  tlie  wife  should  be 
totally  improvided  for,  at  the  death  of  her  husband. 

lit. IK  c. 3.       3-  When  the  statute  of  uses  transferred  the  legal 

V  estate  to  those  who  were  entitled  to  the  use  of  lands^ 

all  women  then  married  would  have  become  dowable 

of  such  lands  as  had  been  held  to  the  use  of  their 
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husbands ;  and  would  also  be  entitled  to  any  particu- 
lar lands  that  were  settled  on  them  in  jointure.  As 
this  would  have  been  a  manifest  wrong,  the  following 
clause  was  inserted  in  the  statute  of  uses, 

4.  "  Whereas  divers  persons  have  purchased  or  St.27Hcn.8. 
have  estate  made  and  conveyed  of  and  in  divers  lands,  c.  i  . « 
tenements,  and  hereditaments,  unto  them  and  to  their 

wives,  and  to  the  heirs  of  the  husband ;  or  to  the  hus- 
band and  to  the  wife,  and  to  the  heirs  of  their  two 
bodies  begotten,  or  to  the  heirs  of  one  of  their  bodies 
begotten ;  or  to  the  husband  and  to  the  wife, 
for  term  of  their  lives,  or  for  term  of  life  of  the.  said 
wife ;  or  where  any  such  estate  or  purchase  of  any 
lands,  &c«  hath  been  or  hereafter  shall  be  made  to 
any  husband  dnd  to  his  wife  in  manner  and  form 
above  expressed  ;  or  to  any  other  person  or  persons, 
and  to  their  heii*s  and  assigns,  to  the  use  and  behoof 
of  the  said  husband  and  wife,  or  to  the  use  of  the 
wife,  as  is  before  rehearsed,  for  the  jointure  of  the 
wife  ;  that  then  and  in  every  such  case,  every  woman 
married  having  such  jointure  made,  or  hereafter  to 
be  made,  shall  not  claim  nor  have  title  to  have  any 
^ower  of  the  residue  of  the  lands;  &c.  that  at  any 
time  were  her  said  husband's,  by  whom  she  hath  any 
such  jointure ;  nor  shall  demand  nor  claim  her  dower, 
of  and  against  them  that  have  the  lands  and  inherit- 
ances of  her  said  husband.  But  if  she  have  no  such 
jointure,  then  she  shall  be  admitted  and  enabled  to 
pursue,  have,  and  demand  her  dower,  by  writ  of  dower, 
after  the  due  course  and  order  of  the  common  laws 
of  the  realm.*' 

5.  This  statute  has  given  rise  to  the  modem  jointure,  Dcfinirion  o£. 
which  Lord  Coke  defines  to  be  "  a  competent  liveli-  *" 
hood  of  freehold  for  the  wife,  of  lands  or  tenements, 

&€.,  to  take  effect  presently,  in  possession  or  profit^ 
afteiC  the  decease  of  her  husband,  for  the  life  of  the 
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wife,  at  the  least ;  if  she  herself  be  not  the  cause  of 
its  detennination  or  forfeiture/' 
Circumsun-       6r  As  this  Statute  contradicts  the  common  law,  it 
oes  required,   y^^  always  been  construed  strictly.    Lord  Coke  haa 

laid  it  down  that  no  estate  limited  to  a  woman  shall 

be  deemed  a  good  jointure,  and  a  bar  to  dower,  under 

this  act,  unless  it  is  attended  with  the  following  cir* 

cumstances. 

Must  toke         J.  It  must  take  effect,  in  possession  or  profit,  imme* 

Dwtb  of  the^  diately  from  the  death  of  the  husband  j  for  other- 

Huflband.       wise  it  wiU  not  be  so  beneficial  as  dowen 

1  lost.  36  h.        8.  If  therefore  an  esti^  is  conveyed  to  the  hus- 

4  Rep.  2  a.     y^^^^  fy^  ^^  remainder  to  J.  S.  for  life,  remainder 

to  the  wife  for  life,  in  satisfaction  of  dower,  this 
is  not  a  jointure  within  the  statute;  because  by 
the  first  limitation  it  is  not  to  take  effect  in  pos- 
session or  profit,  presently  after  the, death  of  her 
husband.  And  although  in  this  case  J.  S.  should  die 
in  the  lifetime  of  the  husband,  still  it  would  be  no  bar 
qf  dower. 
Wood  ▼.        .    9*  So  where  a  person  covenanted  to  stand  seised  to 

'Sbirlev 

Cro.  Ja.  488,  ^^  ^^  ^^  himself  in  tail,  remainder  to  the  use  of  his 

wife  for  life.    This^  was  held  not  to  be  a  jointure, 

because  it  was  to  begin  after  the  determination  of  an 

estate  tail.    And  though  the  estate  determined  by  the 

death  of  the  husband,  without  issue,  so  that  the  wife's 

Ctrutbers  v.   estate  began  immediately  upon  the  death  of  her  bus- 

4  Bro.  r!'     band,  yet  as  it  was  not  a  good  jointure  at  the  b^in- 

500.  mng,  whatever  happened  afterwards  could  not  make 

it  good. 
And  be  for     ,    10.  The  second  circumstance  is,  that  it  be  for  the 
Ibe  Wife!^      wife's  life,  or  for  some  greater  estate.    So  that  if  an 
L  Inst.  36  b.  estate  be  limited  to  a  woman,  for  the  life  or  lives  of 

one  or  more  persons,  or  for  a  hundred^  or  a  thouisand 
years,  if  she  lives  so  long,  it  is  not  a  jointure. 
,    11.  Although  the  statute  recites  five  modes  of 
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limiting  an  estate  in  jointure,  yet  these  are  only  men* 
tioned  as  examples ;  and  do  not  exclude  any  other 
estate  consistent  with  the  intention  of  the  act. 

12.  In  the  Duchess  of  Somerset's  case,  1  Mary,  it  Dyer,  97  a. 
was  resolved  by  all  the  judges  that  an  estate  limited 
to  a  man  and  his  wife,  and  to  the  heirs  male  of  their 
two  bodies  begotten,  was  a  good  jomture  witiiin  tiie 
statute,  though  not  one  of  the  estates  mentioned 
in  it. 

IS.  In  Vernon's  case  it  was  held  that  an  estate  4  Rep.  2  a. 
limited  to  the  husband  for  life,  remainder  to  the  wife 
for  life,  was  a  good  jointure ;  though  it  was  not  one 
of  the  estates  mentioned  in  the  statute ;  because  it 
was  equally  beneficial. 

14.  It  is  said  in  Brooke's  Abridgement  that  an  Tiu  Dower, 
estate,  limited  to  a  husband  and  wife  and  their  heirs,  ^^' 

is  not  a  jointure  within  the  statute,  because  it  is  not 
one  of  the  estates  mentioned  in  it.  But  Dyer  con-  248  a. 
tradicts  this  position,  and  proves  that  it  would  be  a  ^  ^*  3  b. 
good  jointure,  the  words  of  the  act  being,  <*  for  term 
of  life  or^  otherwise  in  jointure,"  ^^hich  word  other- 
wise extended  to  all  other  estates  conveyed  to  the 
wife,  which  were  as  beneficial,  or  more,  as  the  estates 
mentioned. 

15.  The  third  circumstance  is,  that  the  estate  must  Must  be 
be  limited  to  the  wife  herself,  and  not  to  any  otiier  l^^f^"" 
person  in  trust  for  her.    So  that  if  ah  estate  be  made  herself. 
to  others  in  fee  simple,  or  for  her  life  in  trust,  so  as      "^^'   - 
the  estate  remain  in  them,  albeit  it  be  for  her  benefit, 

and  by  her  assent,  yet  it  is  no  bar  of  dower.  Equit* 
able  jointures  are  however  now  allowed,  of  which  an 
account  will  be  given  hereafter. 

16.  The  fourth  circumstance  is,  that  it  be  made  in  in  Sadsfac* 
satisfaction  of  tiie  wife's  whole  dower,  and  not  of^^^^^J^^ 
part  of  it  only ;  for  land  conveyed  to  a  woman^  in  Dower. 
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1  lust.  36  b.   part  of  her  jointure,  or  in  satisfaction  of  part  of  ner 

dower,  is  no  bar,  on  account  of  the  uncertainty. 

And  be  so  17.  The  fifth  circumstance  is,  that  the  estate  limited 

averredr*  ^'  *^  ^^  ^^^  ^^  expre&sed,  or  averred  to  be,  in  satisfac- 
tion of  her  whole  dower. 

18.  Since  the  statute  of  frauds  it  appears  somewhat 
doubtful  whether  an  averment  can  be  admitted  that 

9  Mod.  152.    a  provision  made  for  a  wife,  previous  to  marriage,  was 

intended  as  a  jointure,  and  in  bar  of  dower. 

Tinney  y.  19*  On  ^  bill  brought  for  dower,  the  defendant^ 

3  Atk.^k       *^®  ^^^  *^  ^^^»  insisted  that  the  husband  in  his  life* 

time  gave  a  bond  in  the  penalty  of  1,000  /•  in  trust  to 
secure  to  his  wife  500  L  in  case  she  Survived :  that  it 
was  intended  at  the  time  in  lieu  of  dower ;  that  she 
acknowledged  it  to  be  so ;  and  offered  to  read  evidence 
of  her  acknowledgement. 
'  Lord  Hardwicke  was  of  opinion  i^at  parol  evidence 

could  not  be  allowed  in  this  case,  being  within  the 
Tit.d2.c.  19*.  statute  of  frauds ;  and  that  a  general  provision  for  a 

wife  was  not  a  bar  of  dower,  unless  expressed  to  be 

so*  That  in  the  case  of  Vizard  v.  Longdale,  5  Geo.  L'' 

Sir  Joseph  Jekyll  held  the  words  in  a  bond,  to  secure 

a  sum  of  money  for  a  woman's  livelihood  and  main-^ 

Walker  y.       tenance,  was  no  bar  of  dower.     But  that  Lord  Chan- 

1  Ves.  54.      cellor  King  was  of  opinion  it  was  a  bar  of  dower^ 

Couch  V.       being  within  the  equity  of  the  statute  of  Henry  VIII.- 

4  Yes.  Juiu     of  jointures,  and  therefore  reversed  the  decree. 

^^^*  20.  It  is  Iiowever  observable,  that  there  is  nothing 

ifji  the  statute  af  frauds  excluding  averments,  and  it 
is  generally  understood,  that  whatever  averments 
might  have  been  made,  before  that  statute,  may  be 

infra,  s  25.     made  now.    In  Vernon's  case,  and  an  anonymous 

ease,  Owen,  33,  it  was  averred  that  the  estate  limited 
to  the  wife  was  for  her  jointure,  and  in  bar  of  dower  j 
and  the  averment  was  allowed^ 
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21.  The   sixth  circumstance   is,  that  it  be  made  And  made 
before  marriage.    For  it  is  enacted  by  the  ninth  sec-  ^^i 
tirni  of  the  ^ftatute,  that  if  any  wife  have  any  manors  i  Insi.  36  a. 
&c.  assured  to  her  after  marriage,  for  term  of  life  or        ^'    ^* 
otherwise,  in  jointure ;  except  tha  same  be  made  by 

act  of  parliament ;.  the  wife  shall  at  her  liberty,  after 
the  death  of  her  husband,  refuse  the  jointure,  and 
demand  her  dower. 

22.  A  jointure  attended  with  all  the  circumstance  Jointures 
above  stated  is  binding  on  the  widow,  and  is  a  com-  J]^^*^  require 
plete  bar  to  her  claim  of  dower ;  or  rather  prevents  ance  of  the 
her  title  to  dower  from  ever  arising.     But  there  are     *  ^^' 
other  modes  of  limiting  an  estate  to  a  wife,  which 

Lord  Coke  says  are  good  jointures  within  the  statute, 
provided  the  wife  accepts  of  them,  after  the  death  of 
her  husband.  She  is  however  at  liberty  to  reject  them, 
and  to  claim  her  dower. 

23.  Thus  an  estate  settled  o^  the  wife,  after  maf- 
jiage,  may,  by  the  express  words  of  the  statute,  be 
rejected  by  the  widow  after  her  husband's  death ;  in 
which  case  she  may  claim  h^  dower.  But  if  she 
once  tocepts  of  such  jointure,  she  is  thereby  bound. 

24.  An  estate  for  life,  limited  to  a  woman  for  her 
jointure,  upon  condition  to  perform  her  husband!s 
will,  or  which  is  determinable  during  the  life  of  the 
wife,  is  a  jointure  within  the  statute,  if  the  wife 
accepts  of  it,  aftier  the  death  of  her  husband. 

25.  In  a  writ  of  dower  the  tenant  pleaded  that  the  Vemon*t 
husband  of  the  demandant  was  also  seised  of  lands  in  9?f^*  , 

4  Rep.  1 . 

the  same  county,  which  he  had  conveyed  to  the  use  Dyer  3i7  a. 
of  himself  for  life,  remainder  to  his  wife  for  life ;  and 
averred  that  the  estate  for  life  so  limited  to  the  de- 
mandant was  for  her  jointiu*e,  and  in  full  satisfaction 
of  her  dower;  and  that  afler  the  death  of  her  husband, 
she  had  entered  into  the  lands  so  limited  to  her  far 

5 
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her  jointure,  and  agreed  to  it.     The  demandant  re- 
plied arid  confessed  the  fconveyance  by -which  she  took 
an  estate  for  life ;  but  said  that  the  estate  was  upon 
condition  that  she  should  perform  her  husband's  will ; 
and  demanded  judgement  if  the  tenant  should  be  ad*- 
mitted  to  aver  that  this  estate  so  limited  to  the  wife, 
upon  the  said  condition,  was  for  the  jointure  of  the 
wife,  and  in  satisfaction  of  her  dower ;  upon  which 
the  tenant  demurred'  in  law.     It  was  resblved,  that 
although  the  estate  limited  to  the  wife  was  upon  con- 
dition ;  and  although  dower,  in  lieu  of  which  tlie  jom- 
ture  was  given,  was  an  absolute  estate  for  life ;  yet  in 
as  much  as  an  estate  for  life  upon  condition  was  an 
estate  for  life,  it  was  within  the  words  and  intent  of 
the  act,  if  the  wife,  after  the  death  of  the  husband, 
accepted  it:  therefore  she  was  barred  of  her  dower. 
It  was  also  said,  that  an  estate  limited  to  a  woman 
during,  her  widowhood,  for -•  her  jointure,  was.  good 
^within  the  statute,  if  she  accepted  it.  * 
Cases  where        26.  It  appears  from  the  preceding  cases  that  there 
ukesthe^     ate  two  sorts*  of  jointures  within  the  statute.-   One 
Eftiteand     which  prevents  the  title  to   dower  from   arising^ 
-another  which,  when  accepted,  but  not  before,  be- 
'  comes  a  bar  to  dower.     When  an  estate  does  not  fall 
-within  either  of  those  descriptions,  the  widow  becomes 
4  Rep.  2  a.     entitled  to  it,  and  to  dower  also.     Thus  in.  Vernon's 

case  it  was  said,  tliat  if  the  estate  there  limited  to  the 

wife  was  not  within  the^^  statute,  then  it  was  no  bar 

1  Inst.  36  6.   of  dower,  but  the  demandant  should  have  both.    And 

Lord  Coke  says,  where  the  estate  limited  to  the  wife 
does  not  take  effect  immediately  upon  the  death  of 
the  husband ;  in  which  case  it  is  not  within  the  statute  ; 
the  widow  shall  take  $uch  estate,  and  dower  also. 
Equitable  9^.  It  has  been   stated,  that  by  the   statute  27 

Jomiures.      jg^^  yijj  ^^  jointure  must  be  limited  to  the 
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herself,  and  not  to  any  other  person  in  trust  for  her. 
It  is  however  now;  settled  that  a  trust  estate,  being 
equally  certain  and  beneficial  as  a  legal  one,  or  even 
an  agreement  to  settle  an  annuity,  as  a  jointiu'e,  in    ' 
bar  of  dower,  is  good  as  an. equitable  jointure. 

28.  Thus  in  a  modem  case  it  was  determined  by  Bucks  y. 
the  House  of  Lords,  that  a  covenant  from  the  intended  P"V7»  *nfra. 

^       •  Jordan  v. 

husband  that  his  heirs,  executors,   or  administrators  Savage,  infra. 

would  pay  an  annuity  to  his  intended  wife,  for  her 

life,  in  case  she  survived  him,  in  full  for  her  jointure, 

and  in  bar  of  her  dower,  without  expressing  that  it  9  Mod.  219. 

should  be  charged  upon  lands,  was  a  good  equitable 

jointure,  within  the  statute.     Lord  Hardwicke   an-  4Bro.R.506. 

swered  the  objection  of  its  being  in  the  husband's  "• 

power  to  have  defeated  tliis  agreement,  and  sold  or 

given  away  his  whole  estate,  by  Lord  Letchmere*s  q^  Temp, 

and  other  cases,  where  the  agreement  rested,  as  here,  Talbot,  so. 

upon  the  husband's  covenant.    And  further,  by  obser<> 

ving  that  such  an  alienation  would  have  been  an  evic-  infra,  §  48. 

tion  of  the  fund  out  of  which  the  jointure  was  to  arise. 

and  consequently  let  the  wife  into  dower. 

To  another  objection,  that  the  husband  had  not 
bound  himself  to  do  any  act,  but  only  that  his  heirs, 
executors,  and  administrators  should  pay,  &c.  he  an- 
swered, that  the  wife  might,  the  day  after  the  marriage, 
have  brought  a  bill,  by  her  next  friend,  and  compelled 
the  husband  himself  to  settle  the  annuity- 

29-  By  indenture  made  previous  to  a  marriage^  the  AVilliama 
intended  husband  and  wife  assigned  leasehold  estates  3  y^*"/^;^^ 
for  years  belonging  to  each  of  them  to  trustees,  in  545, 
trust  to  permit  the  husband  to  receive  the  rents  for 
life,  after  his  decease  to  permit  the  wife  16  receive 
the  rents  for  her  life,  in  full  for  her  jointure,  and  in 
bar  of  dower.     The  Court  of  Chancery  held  this  to 
be  a  good  equitable  jointure. 

Vol.  L  Q 
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ante,  .§19.         SO.  In  the  case  of  Tinney  v.  Tinney,  a  sum  of  money 

'secured  by  bond  to  the  intended  wife  before  the  mar- 

Estcourt  V.    riage,  was  held  to  be  a  bar  to  dower.    Aild  in  a  case 

f  CoxI'r  20  P^l^lished  by  Mr.  Cox,  where  the  intended  husband 

gave  a  bond  to  the  mother  of  the  intended  wife,  con- 
ditioned that  he  or  his  heirs  would  settle  500 1  a  year 
inland  on  her,  in  satisfaction  of  dower ;  Sir  T.  Clarke, 
M.  R.,  held  it  a  good  jointure.  From  which  it  appears 
that  the  courts  of  equity  now  consider  any  provision 
which  a  woman  accepts  before  marriage,  in  satis&ction 
of  dower,  to  be  a  good  jointure. 

31.  It  is  not  necessary  that  the  estate  limited  as  a 
jointure  should  proceed  immediately  from  the  husband. 
For  if  it  comes  through  the  medium  of  trustees,  or  of 
the  demandant  in  a  common  recovery,  it  will  be  good. 

32.  A.  bargained  and  sdid  lands  to  I.  S.  and  I.  N. 
to  make  them  tenants  to  the  prasctpe^  for  the  purpose 
of  suffering  a  common  recovery,  which  was  duly  had, 
to  the  use  of  A.  and  his  wife,  for  her  jointure.  Re- 
solved, that  this  was  an  assurance  by  A.  himself,  for 
the  advancement  of  his  wife. 

33.  If  the  estate  proceeds  from  the  father  of  the 
husband,  it  will  be  good. 

S4u  The  father  of  the  husband,  in  pursuance  of 
articles,  enfeoffed  trustees,  befbre  the  marriage,  to 
the  use  oi  the  intended  wife  for  life :  the  question  was, 
whether  this  was  a  good  jointure,  it  not  being  made 
by  the  husband,  nor  of  his  lands.  H^td  a  good 
jointure. 

3^.  As  a  jointure  is  an  estate  limited  to  a  woman 
in  lieu  and  satisfaction  of  dower,  it  follows  that  all 
those  who  are  capable  of  being  endowed,  may  take  a 
jointure. 

36.  If  was  formerly  much  doubted  whether  a  join* 
ture,  settled  on  an  infant  befbre  marriage,  was  a  bar 

10 
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ta  (lower.    But  it  has  been  determined  that  such  a  9  Mod.  218. 
jointiffe  is  good,  and  that  the  infant  cannot  waive  it      ^  '  ^^^* 
after  her  husband's  death,  and  claim  dower. 

37.  Sir  T.  Dnuy,  previous  to  his  marriage  with  Bucks  (Earl 
Miss  Tyrrell,  who  was  then  an  infant,  by  indenture  3  BroPpSl' 
made  between  him  of  the  first  part.  Miss  T.  of  the  Ca.  492. 
seeond  part,  and  two  trustees  of  the  third  part,  agreed 
that  Miss  T.  in  case  the  marri^e  took  place,  and  she 
survived  him,  should  have  an  annuity  of  6OO  /.  during 
her  life,  for  her  jointure,  and  in  bar  of  dower ;  and 
Sir  T.  D.  covenanted  with  tfae  trustees  diat  his  heirs, 
executory  and  administrators  would  pay  the  annuity. 
Tlie  deed  was  executed  by  Miss  T.  in  the  presence  of 
her  guardian,  who  was  a  subscribing  witness  to  it, 
and  the  marriage  was  soon  after  solemnized ;  with  the     , 
privity  and  consent  of  the  guardian.    Miss  T.  was 
adf  Entitled  to  a  portion  of  SOOO  /. 

Sir  T.  Drury  died  seised  of  a  considerable  real 
estate.  Lady  Drury  insisted^  that  as  she  was  an  infant 
at  tibe  time  of  executing  the  settlement,  she  was  not 
bound  to  accept  the  provision  thereby  made  for  her ; 
but  was  entitled  to  dower.  The  heirs  of  Sir  T.  D. 
filed  3  bill  in  Chancery  against  her,  praying  that  she 
might  be  restrained  from  claiming  dower.  The  cause 
was  faeiard  before  Lord  Henley,  who  decreed  that 
Lady  Drury  Was  entitled  to  dower. 

On  an  appeal  to  the  House  of  Lords  the  following 
question  was  put  to  the  judges :  "  Whether  a  woman 
marred-  under  the  age  of  21  years,  having  before  such 
maniage  a  jointure  made  to  her,  in  bar  of  her  dower, 
is  thereby  bound,  and  barred  of  dower  within  the 
statute  27  Henry  VIlL  c.  10." 

The  judges  were  divided ;  three  of  them  delivered 
their  opinion  in  the  negative,  but  the  rest  in  the  affir- 
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mative.     Lord  Hardwlcke  and  Lord  Mansfield  also 

*  delivered  their  opinions  in  the  affirmative ;  whereupon'' 
the  decree  was  reversed. 

38.  The  principle  upon  which  this  case  was  deter- 

*  mined  is,  that  a  jointure  being  a  provisione  riri^  and' 
.  not  ex  contractUj  the  consent  of  the  intended  wife  is 

not  a  circumstance  required'  by  the  statute,  to  render 
4  Bro.  Rep.    a  jointure  valid.     Lord  Mansfield,  in  delivering  his 

opinion  in  the  House  of  Lords  on  this  case,  said  that 

a  jointure  was  not  a  contract  for  a  provision,  but  a 

provision  made  by  the  husband,  as  defined  by  Lord 

Coke ;  so  the  consequences  drawn  from  the  infiint's 

incapacity  of  contracting  were  ill  founded.   It  is  th^^- 

fore  now  held  that  the  intended  wife  need  not  be  a 

Jordan  v:       party  to  the  deed  by  which  the  jointure  is  limited*  , 

Sai-age,  ante.  And  in  an  opinion  of  the  late  Mr.  Feame's,  he  says, 

'  ^'        "I  discover  nothing  in  the  statute  27  Henry  VIII. 

of  jointures,  that  requires  the  wife  being  a  party  to  the 

deed  which  secures  her  jointure ;  and  some  of  the 

cases   said  to  be  within   that   statute   iseem   rather 

against  such  a  conclusion." 

Estcourt  V.         39-  It  'is  Jiowever  necessaiy,  I  conceive,  that  the  • 

iCox^R  20.  intended  wife,  or,  where  she  is  under  age,  that  her 

guardians,  -should  have  notice  of  the  jointure  Limited  - 
to  her ;  for  otherwise  she  may  be   defrauded  by  the 
settlement  of  a  jointure  inadequate  to  her  rank  and. 
3Atk.6i2.     fortune;  in  which  case  there  can  be  no  doubt  but 

that  she  would  be  relieved  in  equity. 
Nature  of  '40.  We  have  seen  that  an  estate  in  fee,  in  tail,  or 

for  life,  may  be  limited  to  a  woman  for  her  jointure. 
In  the  case  of  a  limitation  in  fee,  I  conceive  a  joint-  . 
ress  would  have  full  power .  to  '  dispose  of  it  as  she 
pleased.     But  where  an  estate  tail  is  limited 'to  a 
woman  for  her  jointure,  she  is  prohibited  by  the  sta- 
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.  tutes  11  Hen,  VIL  c.  20.,  and  32  Hen-  VIII.  c.  36., 
.  from  alienating,  or  creating  a  discontinuance  of  it,  vide  Tit.  36. 
by  feoffment,  fine,  or  recovery.  ^'  ^^' 

41.  .Where  lands  are  limited  to  a  woman  for  life, 

.  for  her  jointure,  she  is  not  allowed  to  commit  waste  j  Basset  v. 
and  will  be  restrained  from  it  by  the  Court  of  Chan-  Ifn^^^'jgo 
eery,  in  the  same  manner  as  other  tenants  for  life. 

42.  On  a  motion  to  stay  a  jointress,  tenant  in  tail  Cook  v. 
after  possibility,  &c.  from  committing  waste ;  the  j  J^  ^^ 
Court  held,  that  as  she  was  a  jointress  within  the  sta-  221. 
tute  11  .Hen.  VII.  she  ought  to  be  restrained,  being 

part  of  the  inheritance,  which  by  the  statute  she  is 
prevented  from  alienating ;  and  therefore  granted  an 
injunction  against  wilful  waste. 

43.  Where  there  is  a  covenant  that  a  jointure  shall  Carewv. 
be  of  a  certain  yearly  value,  though  the  estate  be  not  Eq[^22i. 
Umited  without  impeachment  of  waste,  yet  the  Court 

of  Chancery  will  not  restrain  the  jointress  from  com- 
mitting waste,  so  far  to  as  make  up  the  defect  of  the 
jointure. 

44.  Where  the  jointress  and  the  issue  claim  under  Carpenter  y, 
the  same  settlement,  they  shall  contribute  proportion-  |  v«ra.*440. 
ably  in  the  discharge  of  any  prior  incumbrance  on  the 

estate. 

45.  A  jointress  is  not  entitled  to  the  crops  sown  Fisher  v. 
at  the  time  of  her  husband's  death  ;  because  a  join-  g  y^^'^i, 
ture  is  not  a  continuance  of  the  estate  of  the  husband,  373. 
like  dower. 

46.  It  appears  from  a  pasi^e  in  Jenkins,  that  a  Pa.  226. 
jointure  is  not  liable  to  debts  due  to  the  crown. 

47.  The  inconveniencies  which  attend  a  limitation  A  Rent- 
of  land,  by  way  of  jointure,  are  so  numerous,  that  it  ^g^V* 
has  long  been  a  general  practice,  to  limit  a  rent-  given  as  a 
chaige  to  the  intended  wife  for  her  life,  as  a  join- 
ture, to  commence  from  the  death  of  the  husband ; 
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with  powers  of  distress  and  entry,  and  a  term  for  yesrs^ 
for  further  securing  the  payment  of  it;  whic^  has 
been  found  by  experience  to  be  much  more  conve- 
nient both  to  the  jointress,  and  to  the  heir;  as  a  more 
certain  income  is  thereby  provided  for  the  former^ 
and  the  latter  continues  in  the  possession  and  manage- 
ment of  the  whole  estate* 

48.  There  is  a  proviso  in  the  statute  @7  Hen.  VIII. 
c.  10.  §  7*  **  That  if  any  such  woman  be  lawfully 
expuUed  or  evicted  from  her  said  jointure,  or  from 
any  part  thereof,  without  any  fraud  or  covin,  by  law- 
ful entry,  or  by  discontinuance  of  her  husband ;  thep 
every  such  woman  shall  be  endowed  of  as  much  of 
th^  residue  of  her  husband's  tenements  or  heredita- 
ments, wherieof  she  was  before  dowable,  as  the  same 
lands  and  tenements  so  evicted  and  expulsed  shall 
amount  or  extend  unto.*' 

49'  A  person,  in  consideration  c^  a  marriage  before 
had,  covenanted  to  stand  seised  to  the  use  (rf*  himself 
and  wife,  during  their  natural  lives,  and  the  life  of 
the  longest  liver.  The  knds  were  evicted  during  the 
life  of  the  husband ;  it  was  held,  that  the  evictioit 
during  the  covertinre  was  sufficient  to  entitle  the  wif* 
to  a  recompence ;  though  she  had  accepted  the  resi* 
due  of  the  jointure,  after  the  death  of  her  husband. 

^Q.  A  jointure  was  settled  before  marriage;  the 
husband,  during  the  coverture,  purchased  other  lands^ 
sold  them  again,  and  died.  The  jointure  lands  were 
evicted ;  held,  that  the  wife  should  have  dower  of  the 
lands  which  were  purchased,  and  aliened  by  her  hus- 
band, at  the  time  when  she  ims  barred  of  her  action 
for  dower. 
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TITLE  VIL 

JOINTURE. 

CHAP.  IL 

In  what  Cases  a  Jointress  is  entitled  to^  the  Aid  of 

a  Court  qf  Equity. 


!•  A  Jointress  is  c<msidered  as  a 

Purchaser. 
^  Though  the  Settlement  be  un- 

equal. 

7.  Relkved  against  a  voluntary 

Conoeyance. 

8.  And     against     a     tati^ied 

TertH. 


9.  Not  bound  by  Neglect  during 

Coverture. 
1 2.  Nor  to  deliver  up  THtle  Deeds, 

15.  Sometimes    allowed  Interest 

for  Arrears. 

16.  Effect  of  a  Covenant  that  the 

Lands  are  of  a  certain 
Yearly  Value* 


Section  1. 

A  JOINTRESS  is  considered,  in  equity,  tts  a  pur-  a  Jointress 
chaser ;  marriage  alone  being  deemed  a  valuable  "  ^^pj*^**^' 
consideration.    Therefore  a  jointress  is  entitled  to  the  cbaser. 
protection  and  aid  of  a  court  of  equity  i  even  though 
she  elopes  from  her  husband.    So  that  wherever  there  infra,  c.  3. 
appears  to  have  been  an  agreement  to  settle  a  join^ 
tare,  a  specific  perfontialiee  of  it  will  be  decreed. 

2.  A  man  agreed,  by  articles,  to  settle  certain  lands,-  Hayner  ?. 
before  marriage,  on  his  intended  wife,  for  her  join-  f ^^"^ 343 
tute.  The  marriage  took  effect,  but  the  husband  died 
before  any  settlement  was  madd>  The  wife  brought 
her  bill  for  an  execution  of  the  articles.  It  was  con- 
tended, that  as  the  agreement  was  to  make  a  settle- 
ment b^fifre  marriage,  and  as  the  plaintiff  married 
without  requiring  such  settlement,  it  amounted  to  a 
waiver  of  the  articles,  and  a  release  in  law :  an  execu- 
tion of  them  was  however  decreed* 
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3.  Lord  Hardwicke  has  said,  that  in  marriage  con- 
tracts, where  the  fortune  of  the  wife  is  paid  to  the 
father,  or  to  clear  incumbrances,  or  to  the  son; 
and  the  father  and  son  are  parties  to  the  marriage 
contract ;  the  wife  has  a  lien  upon  both  the  estate  of 
the  father,  and  that  of  the  son. 

4.  Although  a  settlement  be  very  unequal,  and 
much  in  favour  of  the  wife ;  yet  a  court  of  equity  will 
not  relieve  against  it ;  because  it  cannot  put  the  wife 
into  her  former  situation. 

5.  A.,  upon  a  treaty  of  marriage  with  M.  the  daugh- 
tQjT  of  B.,  was  to  settle  500  /.  a  year  upon  her,  and  to 

•  have  5,000/.  portion.  But  B.  insisting  that  if  A. 
should  die  without  issue,  his  daughter  should  have 
the  inheritance  of  the  jointure,  that  was  refused* 
Afterwards  A.  renewed  the  treaty  himself,  accepted  of 
articles  for  payment  of  5,000/-,  and  settled  a  jointure 
of  500/.  a  year ;  he  likewise  made  another  deed  in  the 

•  nature  of  a  mortgage  of  all  his  estate,  as  well  the 
reversion  of  the  jointure,  as  the  rest,  for  securing  the 

«  payment  of  5,000  /•  to  her,  in  case  A.,  died  without 
issue.  A.  died  in  a  fortnight  after  the  marriage, 
without  issue.  M.  by  bill  prayed  a  foreclosure  of  the 
mortgage.  The  defendants,  though  they  exhibited 
their  bill  for  relief  against  this  as  a  fraud,  were 
decreed  to  pay  the  5,000/.  without  interest. 

Upon  an  appeal  to  the  House  of  Lords,  it  was 
argued  that  A.  was  a  sickly  and  weak  man,  that,  the 
agreement  was  unreasonable,  that  A.  on  his  death- 
bed declared  he  had  made  no  such  agreement,  and 
that  M.,  being  present,  did  not  contradict  it.  .  To 
which  it  was  answered,  that  all  bargains  were  not  to 
be. set  aside,  because  not  such  as  the  wisest  people 
would  make ;  but  th^re  must  be  fraud  to  make  their 
acts  void.    That  the  marriage  was  of  itself  a  good 
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consideration  for  a  jointure ;  and  reasonable  or  un- 
reasonable was  not  always  the  question  in  eqiiity ;  if 
each  party  was  acqu^nted  with  the  whole,  and  meant 
what  they  did. :  much  less:  was  it  sufficient  to  say  that 
it  was  unreasonable,  as  it  happened  in  event.     For  if 
at  the  time  it  was  a  tolerable  bargain ;  nay,  if  at  the 
time,  the  bargain  was  the  meaning  of  the  parties,  and 
each  knew  what  was  done,  and  there  was  no  deceit 
upon  either,  it  must  stand.   The  decree  was  affirmed. 
.    6.  A  person  brought  a  bill  to  be  relieved  against  Wjcherly  v. 
a  jointure,  made  previous  to,  and  in  consideration  of  2  p.  wms. 
marriage,  by  a  tenant  for  life>  in  pursuance  of  a  power,  ^l^- 
he  being  then  upon  his  death-bed.     Lord  Parker,  Prime  v. 
assisted  by  Lord  Chief  Justice  Pratt  and  the  Master  f^^'^% 
of  the  Rolls,  denied  relief. 

7.  A  jointress  will  be  relieved,  in  equity,  against  a  Reliered 
prior  voluntary  conveyance ;  because  marriage  is  a  ^un^a^ 
sufficient  consideration  to  make  a  wife  a  purchaser.  Conv^yaace. 
And  all  voluntary  conveyances  are  fraudulent  and  Tit.  32.  c.  27. 
void  against  purchasers  for  a  valuable  consideration. 
.    8.  A  court  of  equity  will  also  set  aside  a  satisfied  And  against 
term  for  years  in  favour  of  a  jointress :  though  it  will  Term. 
not  do  so  in  favour  of  a  dowress ;  because  a  jointress  ^>^^-  ^^  ^^^' 
has  a  fixed  interest,  by  the  agreement  of  the  party.      Tit.  12.  c.  3. 

9.  The  neglect  of  a  married  woman  during  cover-  Not  bound 
ture,  will  not  affect  her  rights ;  and  a  court  of  equity  ^  Neglect 
will  notwithstanding  assist  her,  in  case  her  jointure  verture. 
proves  deficient. 

10.  Tlie  plaintifTs  husband  after  marriage  entered  Beard  v. 
into  a  voluntary  bond  to  settle  a  jointure ;  and  ac-  j  vern.  427. 
cordingly  settled  lands,  upon  which  the  bond  was 
delivered  up.     The  husband  died«  and  the  jointress 

was  evicted.  It  was  resolyed  that  the  jointiu*e  should 
be  made  good  out  of  the  personal  estate^  unless  the 
plaintiff  recovered  dower;  for  tliis  agreementj  though 
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voluntary,  ought  to  be  decreed  by  the  Court.    And 

the  delivery  up.  of 'the  bond  by  a  feme  eovert,  could 

no  way  bind  her  interest. 

FotheiigiU  V.       11.  A  person  made  a  settlement  on  his  son  for  life^ 

1  Ab.^^/     remainder  to  his  first  and  other  eons  in  tail,  with 

222.  ^ower  to  appoint  any  of  the  lands,  not  exceeding 

100/.  a  year,  to  any  wife  he  ^ould  marry,  for  a  join^ 
ture.  The  father  died,  the  son  married,  and  after 
marriage,  appointed  certain  lands  to  trustees,  in  trust 
for  his  wife,  for  a  jointure ;  and  covenanted,  that  if 
they  were  Hot  of  the  value  of  100  /.  a  year,  he  would^ 
upon  request  made  to  him  any  time  during  his  life, 
make  them  up,  out  of  the  other  lands.  The  husband 
lived  several  years ;  no  complaint  was  made  that  the 
lands  were  not  of  that  value,  nor  any  request  to  make 
it  up.  On  a  bill  brought  by  the  widow  to  have  the 
jointure  made  up  100/.,  Lord  Keeper  Wright  said^ 
that  a  provision  for  a  wife,  or  children,  was  not  to  be 
considered  as  a  voluntary  covenant ;  and  therefore 
decreed  the  deficiency  to  be  made  up,  notwithstanding 
the  wife's  neglect  in  not  requesting  it  during  the 
coverture  ;  for  the  laches  of  a  feme  covert  could  not 
be  imputed  to  her. 
Nortodeliyer  ig.  If  a  bill  is  brought  by  an  heir  at  law,  or  any 
]^ds.^  other  person,  against  a  jointress,  whereby  the  party 
Towers  v.  would  avoid  the  jointure,  under  pretence  that  his 
1  Vern.  479.  ancestor  had  not  a  sufficient  title  to  make  such  a 

jointure ;  and  seeks  a  discovery  of  deeds  and  Writings^ 
whereby  he  would  avoid  the  title  of  the  jointress ; 
he  will  not  be*  allowed  to  have  such  discovery,  though 
the  jointure  be  made  after  marriage,  unless  he  by  his 
bill  submits  to  confirm  the  title  of  the  jcnntress ;  and 
then  he  shall. 
Lomax  13.  Qq  a  motion  that  all  deeds,  leases,  and  writing^ 

Scl.  Ca.'        relating  to  the  inheritance,  should  be  delivered  up. 


V. 

& 

in  Cha.  4. 
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OB  confirming  a  jointure ;  it  was  opposed  as  to  the 
leases,  because  without  them  the  jointress  could  not 
recover  the  rents ;  and  though  the  leases  should  be 
expired,  there  might  be  arrears  of  rent,  and  covenants. 
The  Court  ordered  all  deeds  and  writings,  and  ex- 
pired leases,  to  be  delivered  up;  unless  particular 
reasons  were  shown  to  the  contrary, 

14.  The  Court  of  Chancery  will  not  oblige  a  widow  Leech  t. 
to  produce  the  deed  under  which  she  claims  her  join-  2  Ve»  ^62 
ture,  on  the  bare  offer  of  confirtning  it ;  but  it  must 
be  absolutely  confirmed.  Somedmes 

J  5.  Interest  is  not  in  ^neral  allowed  for  arrears  ^^^^  ^^-^ 

°  tere8t  fbr 

of  a  jointure ;  but  the  court  will  expect  a  special  case  Arrears. 
to  be  made  for  that  purpose :  as  the  being  obliged  to  g^®""  ^  ^^' 
borrow  money,  and  pay  interest  for  it ;  then  the  Court  Tew  r.  Win- 
will  give  interest,  from  a  reasonable  time.  j\[n?45i.  ^' 

16.  If  a  husband  covenants  that  the  lands  limited  Effect  of  a 
in  jointure  are  of  a  certain  yearly  value,  and  they  [handle ' 
afterwards  prove  deficient ;   the  covenant  will  be  Lands  are  of 
decreed  to  be  performed  in  specie.     Although  such  value,  " 

a  covenant  be  inserted  in  articles  only,  and  not  in  Speake  v. 
the  settlement  made  jpursuant  to  them,  yet  it  will  be  1  VerD!2i7. 
considered  as  subsisting  in  equity. 

17.  A  jointress  brought  her  bill  to  have  an  account  Hedges  r. 
of  the  real  and  personal  estate  of  her  late  husband;  ]  ^b.Eq.  18. 
and  to  have  satisfaction  for  a  defect  of  value  of  her 
jointure  lands ;  which  he  had  covenanted  to  be,  and 

to  continue,  of  a  certain  yearly  value.  The  defendant 
insisted  that  this  was  a  covenant  which  soimded  only 
in  damages,  and  was  therefore  properly  determinable 
at  law.  Though  it  was  admitted  that  a  court  of 
equity  cannot  regularly  assess  damages,  yet  it  was 
determined  that  in  this  case  a  Master  might  properly 
inquire  inta  the  amount  of  the  defect,  and  report  it 
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to  the  Court,  which  might  send  it  to  be  tried  at  law,, 
upon  a  quantum  damnificat\ 

18.  Where  lands  settled  for  a  jointure  are  cove- 
nanted to  be  of  a  certain  clear  yearly  value,  and  after 
the  death  of  the  husband  they  prove  deficient,  the 
jointress  is  entitled  to  have  the  deficiency  made  good, 
out  of  the  other  lands ;  and  to  come  in  as  a  specialty 
creditor,  upon  the  husband's  estate,  for  the  arrears  of 
the  deficiency,  with  interest. 

19-  Where,  in  marriage  articles,  the  lands  agreed 
to  be  limited  in  jointure  are  expressed,  but  not  cove- 
nanted, to  be  of  a  certain  yearly  value,  and  afterwards 
prove  deficient ;  this  amounts  to  an  agreement  that 
they  were  of  that  value ;  and  is  a  sufficient  foundation 
for  making  up  the  deficiency.  • 


•\ 
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TITLE  VII. 

JOINTUBE. 

CHAP.  III. 
What  will  operate  as  a  Bar  or  Satisfaction  of  a  Jointure. 


1.  Fme    or    Recovery    by    the 

Wife. 
S.  Noi  barred  by  Attainder  of 

the  Husband, 
4.  Not   ly  Elopement    of  the 

Wife. 


7-  A  Devise  is  no  Bar  to  a 

Jointure. 
13.  Unless  so  expressed^  and  then 

the  Widow  has  an  Election, 
15.  A  Devise  sometimes  held  a 

Satisfaction. 


Section  1. 

IF  a  wife  joins  with  her  husband  in  levying  a  fine.  Fine  or  Re- 
orsuifering  a  common  recovery,  of  the  lands  settled  ^'^^^JT.^F 
on  her  as  a  jointure,  or  out  of  which  the  jointure  is  Vide  Tit.  35 
issuing  ;  she  will  be  thereby  barred  of  her  jointure  :  ^^^' 
upon  the  same  principle  that  a  fine  or  recovery,  in 
which  she  joins  with*  her  husband,  will  bar  her  from 
claiming  dower.     But  where  a  jointure  is  settled  on 
a  woman  before  marriage,  pursuant  to  the  statute, 
it  so  far  resembles  dower,  that  it  cannot  be  defeated 
by  the  alienation  of  the  husband  alone,  or  be  charged 
with   any  incumbrances   created   by  him  after  the 
marriage. 

2.  If  the  jointure  whereof  the  wife  levies  a  fine,  j  inst.37<i. 
or  suffers  a  recovery,  be  made  before  marriage,  the  Dyer,  358  6. 
wife  will  then  be  barred,  not  only  of  the  jointure,  but 
also  of  her  claim  to  dower.  If  the  jointure  be  made 
after  marriage,  a  fine  or  recovery  by  the  husband  and 
wife,  of  such  jointure,  will  not  bar  the  wife  of  her 
right  to  dower.    For,  in  the  first  case,  the  jointure 
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being   made   before   marriage,  was    not   waivable; 

whereas  in  the  second  case  her  estate  was  originally 

waivable,  and  the  time  of  her  election  came  not  till 

after  the  death  of  her  husband ;  so  that  she  may  claim 

her  dower  in  the  residue  of  his  lands. 
Not  barred        9*  A  jointure  is  in  several  cases  more  favoured  in 
^y  -^*^^**^'  law  than  dower.    For  although  the  husband  commit 
band.  treason  or  felony,  yet  his  widow  will  be  entitled  to 

1  Inst.  37  a.    jj^^  jointure.    But  if  the  wife  be  attainted  of  either 

of  these  crimes  she  will  lose  her  jointure. 
Nor  by  *•  A  jointure  is  not  barred  or  forfeited  by  the 

^f  tS*  Wi?     elopement  of  the  wife  from  her  husband,  and  her 

living  in  adulteiy ;  nor  will  these  acts  even  preclude 

her  from  obtaining  relief  in  equity. 
Sidney  r.  5.  A  woman  brought  a  bill  against  her  husband, 

3  R^m..     ^o'  *  «P^fi<^  performance  of  her  marriage  articles, 
269.  whereby  he  had  agreed  that  a  jointure  should  be 

settled  on  her.  The  defendant  answered,  that  the 
plaintiff  had  witluirawn  herself  from  him,  lived  sepa* 
rately»  and  very  much  misbehaved  herself.  It  was 
proved  that  the  plaintiff  did  elope  from  her  husband, 
and  went  with  another  man  to  a  cottage  about  three 
miles  from  her  husband's  house  \  sinbe  which  there 
lit.  6.  c.  5.  had  been  no  pretence  of  a  reconciliation.  So  that 
^  ^'  this  was  a  bar  of  dower  at  common  law ;  therefore 

equity  ought  not  to  assist  such  a  woman. 

Lord  Talbot  observed,  that  the  fact  of  adulteiy  was 
not  put  in  issue,  the  accusation  being  only  general, 
and  uncertain.  But  the  articles  being  that  die  hus- 
band should  settle  such  and  such  lands  in  certainty 
upon  his  wife,  for  her  jointure,  this  was  pret^  much 
in  the  nature  of  an  actual  and  vested  jointure ;  as 
\i4utt  was  covenanted  for  a  good  consideration  to  be, 
done,  was  in  most  respects  considered  in  equity  as 
actually  done  \  consequently  this  was  a  jointure  and 
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not  forfeitable,  either  for  adultery  or  elopement. 
The  reason  why  a  wife  forfeited  her  dower  by  an 
elc^ement  with  an  adulterer ;  and  yet  the  husband 
did  not,  by  leaving  his  wife,  and  living  with  another 
wcmian,  forfeit  his  estate  by  the  curtesy ;  was,  because 
the  statute  of  Westminster  2,  does  by  express  words 
create  a  forfeiture  in  the  one  case,  and  not  in  the 
•other.  Decreed  that  the  husband  should  perform 
the  articles. 

6.  In  a  modern  case,  where  a  bill  was  filed  by  trus-  Blount  ▼. 
tees,  praying  a  performance  of  marriage  articles,  the  3p^^*^g|^ 
iiusband  resisted,  so  far  as  the  articles  made  a  provision  277. 
for  the  wife;  allegii^  and  proving  that  she  lived 
separate  from  him,  in  adultery. 

Lord  Thurlpw  was  of  opinion  that  this  was  not  a 
reason  for  nonperformance  of  the  articles,  as  to  the 
wife.    Decreed  aiccordingly. 

7«  The  principles  laid  down  in  the  preceding  title,  a  Devise  is 
as  to  the  eflfect  of  devises  in  barring  dower,  have  been  ^^^^  ^ 

a  Jointure. 

adopted  with  respect  to  jointures.  So  that  a  general 
devise  of  other  lands,  or  of  personal  property,  by  a 
husband  to  his  w;ife,  will  not  operate  as  a  bar  to  a 
jointure,  settled  on  the  wife,  either  before  or  after 
marriage.      ' 

8.  Upon  the  proposal  of  a  marriage  between  Sir  Grove  v. 
Hele  Hook,  who  was  then  only  seventeen  years  of  age,  p^^,  ^^  5^] 
and  Esther  the  daughter  of  Edward  Underbill,  Esq., 
'Certain  articles  were  entered  into  by  Mr.  UnderhilJi 
md  Mr.  Thompscm,  who  was  Sir  Hele's  guardian, 
and  on6  of  his  father's  executors,  whereby  Under- 
hill  covenanted  to  pay  1000  /.  on  the  day  of  marriage, 
smd  if  3ir  Hele  should,  within  six  months  after  he 
attained  his  age  of  21,  settle  lands  of  inheritance  of 
^00  (*  per  anniim  in  WarwickshiK^  to  the  use  of  him- 
self for  life,  remainder  to  the  said  Esther  his  intended 


240  "      Title  VIl.   Jointure.   Ck.iii.  §8. 

wife  for  her  life,  in  lieu  of  dower,  remainder  to  their 
first  and  other  sons  in  tail  male,  remainder  to.  the 
right  heirs  of  Sir  Hele,  that  then  Underhill  would  pay 
Sir  Hele  the  further  sum  of  3000  /.,  and  would  also 
convey  a  farm  in  Worcestershire,  and  several  houses 
in  London,  of  the  yearly  value  of  220  /.,  to  certain 
uses  therein  mentioned. 

The  marriage  was  soon  afterwards  had  ;  and. when 
Sir  Hele^  came  of  age,  he,  by  indentures  of  lease  and 
release  dated  in  1687,  conveyed  all  the  said  manors 
and  lands  in  Norfolk,  Warwick,  and  Gloucester,  to 

ft 

trustees,  to  the  following  uses ;  viz.  As  to  Shelford 
and  other  particular  parts  of  the  premises,  to  the  use 
of  himself  for  life,  remainder,  to  dame  Esther  for  life; 
for  her  jointure,  and  in  bar  of  dower ;  remainder  to 
their  first  and  other  sons  in  tail  male ;.  remainder  to 
Sir  Hele  in  fee.     Mr.  Underhill  at .  the  same  time 
executed  a  conveyance  of  the  Worcestershire  estate 
and  bouses  jn  London  to  the  uses  of  the  articles; 
*  and  also  paid  Sir  Hele  the  SOOOl.  in  performance  of 
the  covenant. .   The  yearly  value  of  the  lands  so  set- 
tled on  dame  Esther  for  her  jointure  was  783  /.,  which 
was  considerably  more  than  what  was  stipulated  for 
by  the  articles.     Some  years  afler.  Sir  Hele,  looking 
over  his  father's  settlements  and  will,  discovered  that 
the  demesnes  of  Shelford,  part  of  his  lady's  jointure, 
were  settled  upon  his  mother,  who  was  then  .living. 
He  was  also  advised  that  in  case  of  his  death  without 
issue,  the  whole  of  his  lady's  jointure  might  become 
void ;  and  therefore  he,  by  a  deed  poll  dated  1705,  in 
pursuance  of  A  power  reserved  to  him  in  a  settlement 
made  by  his  father,  appointed  certiun  lands  of  about 
240  /.  per  annum,  to  the  use  of  dame  Esther  for  life, 
as  an  additional  jointure ;  but  expressly  declared  the 
sanie  to  be  in  recompence  of  all  deficiencies  either  in 
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title  or  value,  of  any  estate  on  her  before  setded,  or 
agreed  to  be  settled,  in  consideration  of  their  marriage* 
In  1709  Sir  Hele  made  his  will,  and  thereby  gave 
his  wife  a  l^acy  of  4MXX)  /•  and  all  his  money,  plate^ 
jpwris,  household  stuff,  and  other  goods  and  furniture  ; 
he  also  devised  to  her  several  houses  and  landa  of 
the  yearly  value  of  900  L  and  upwardsi  for  her  life  ; 
and  i^ppointed  her  and  cme  Grove  executorst,  and 
residuary  legatees. 

In  I7IS  Sir  Hele  died  without  issue;  and  nab 
having  suftred  a  recovery  of  the  estates  comprised 
in  the  settlement  of  1667>  bis  sisters  became  eixtitled 
thereto,  under  a  settlement  made  by  their  father ;  so 
that  dame  Esther  was  defeated  of  her  jointure. 
Whereupon  she  exhibited  her  bill  in  Chancery  against 
Sir  Hele's  sisters  and  executor,  in  order  to  ccHnpel 
them  either  to  confirm  her  jointure,  or  to  assign  her 
dower  by  way  of  recommence  out  of  all  the  land^ 
whereof  Sir  Hele  was  seised  in  fee  simple,  or  fee  taflt 
during  the  cov^rtuoe ;  according  to  the  proviso  of  th€> 
statute  27  Henry  VIIL  c.  10. 

The  d^endants,  by  their  answer,  insisted  upon  their 
title  to  the  premises  by  virtue  of  a  settlement  made 
by  their  father,  and  also  insisted  that  the  additional . 
jointure  limited  to  her,  and  tlie  other  lands  and  l^ga- 
ciQs  given  her  by  Sir  Helens  will»  which  were  above 
doidble  the  value  of  her  jointure,  were  intended  and 
ought,  in  a  court  of  equity,  to  be  deemed  a  full 
recompence  for  her  jointure.  The  defendants  also 
exhibited  a  cross  bill  against  dame  Esther,  for  a  dis- 
cowiy  of  the  settlements  and  wills  in  her  custody ; 
of  the  value  of  the  lands  settled  on  her  by  the  second 
jointoie;  and  of  the  several  estates  and  l^;acies 
f^na  her  by  Sir  Hele's  will}  to-  which  she,  by  her 
aoMmr,  adtnittedt  thai  tike  value  of  thft  lauds  com^ 

Youh  K 
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pfrised  in  her  second  jointurei  was  9SSU  per  wnnum^ 
besides  the  woods ;  and  that  the  pecuniary  and  specific 
k^cies  ^ven  her  by  the  will,  amounted  to  .6,400/. 
aiMl  upwards;  but  insisted,  that  in  case  the  original, 
jointure-should  be  defective,  she  was  entitled  to  dvwer, 
under  the  stdtutte  27  Henty  VIII. 

Both  these  causes  were  heard  before  Lord  Harcourt* 
lA  1713,  who  declared  that  the  settlement  made  by 
Sir  Hele.  Hooke  upon  dame  Esther  in  1687»  becom* 
ing  v(Hd  by  the  death  of  Sir  Hele  without  issue, 
^e '  ought  to  hsnre  a  jointure  made  good  to  her, 
according  to  the  articles  made  on  her  marriage.. 
And  therefore  decreed,  that  the  defendants,  the  heirs, 
at  law  of  Sir  Hele,  should  convey  to  dame  Esther  forr 
her  jointure,  during  her  life,  out  of  the  estate  whereof 
Sjr.Hele  was  seised  in  fee  or  fee  tail,  lands  of.  the 
tahie  of  500/.  per  annum }  whidi  lands  so  to  be  set- 
tled were  to  be  above  and   besides  the  premises 
littiited  and  appointed  to  her  by*  the  deed  of  1705 ; 
the  premises  devised  to  her  by  Sir  Hele's  will  \  and 
those  particular  premises  which  ^e  claimed  by  virtue, 
of  her  marriage  articles,  and  the  conveyances  made 
by  her  fiither  in  ptnmumce  thereof. 

From  this  decree  the  defendants  appealed  to  the 
House  of  Lords^  imasting  that  the  respondent  was 
not  entitled  to  a  spedfic  execution  of  her  marriage, 
articles ;  nor  to  have  her  jointure  of  500/.  jper  annuni. 
made  good  to  her,  by  the  aid  of  a  court  of  equity : 
fbr  she  had  received  a  very  ample  recompence  and 
satisfaction  for  the  same,  by  the  lands  limited  to  her 
by  the  deed  of  1705,  which  were  expressly  declared 
to  be  in  recompence  of  all  deficiencies,  either  in  title 
or  value,  of  any  of  t^e  lands.before  settled  or  agreed  j 

to  hie  settled  upon  her,  in  consideration  of  the  io«rr 
riage ;  and  also  by  the  other  land^  estatesfi^  and  mom^y 
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legacies  given  by  Sir  Helens  will.  And  if  the  *  500  /. 
per  armum  should  likewise  be  made  good  to  her,  she 
would  have,  in  land  and  houses,  double  the  value  of 
her  intended  jointure,  besides  the  4000/.  in  money, 
and  the  specific  legacies.  That  if  the  respondent 
ought  to  be  considered  as  a  creditor  in  a  court  of 
equity,  because  of  the  breach  of  covenant  in  the 
marriage  articles ;  and  if  the  estate  of  the  appellants 
ought  to  be  subjected  in  equity  to  make  good  such ' 
breach ;  yet  she  ought  not  to  take  what  was  settled 
upon  her  by  the  deed  of  1705,  and  what  was  given 
her  ty  her  husband's  will,  merely  as  a  gift  or  bounty ; 
and  at  the  same  time  insist  upon  a  satisfaction  for 
breach  of  the  covenant ;  for  a  voluntary  gift  or  legacy 
which  surmounts  the  value  of  a  debt,  ought  to  be  » 
taken  as  a  satisfaction  of  such  debt,  unless  where  there 
h  an  express  declaration  to  the  contrary. 

Oh  the  other  side,  it  was  argued,  that  the  respond- 
ent's marriage  portion,  agreed  upon  by  the  articles;  - 
amounted  in  money  and  lands  to  6,000 /L,  for  which 
it  was  thereby  agreed  she  should  have  500  £  jpcr  * 
armum  for  her  jointure.  And  though,  in  respect  of 
her  father's  bounty  and  kindness  after  the  marriage,' 
Sir  'Hele  was  pleased,  when  he  came  of  age,  to  tettle 
an  estatefor  her  jointure  which  amounted  to  788f. 
per  annum^  yet  the  decree  had  given  recompence  for 
no  TCLOX^  ibsLii  5Q0L  per  (mnum.  That  Sir  Hele  never 
apprehended  or  imagined  that  there  was  any  defect 
of  title,  by  reason  of  the  want  of  a  common  recovery  ;  » 

for  if  he  had,  he  could  easily  have  supplied  that 
defi^t ;  biit  it  was  plain  he  thought  a  fine  sufficient ; 
wUch  fine  was  accordingly  levied  at  the  time  of  his 
making  the  second  jointure :  and  ndther  the  reqpon«« 
dfiftt.orherfather,  or  those  concerned  for  her^  faadevec  " 
any  jiotice  of  the  title  of  theappellants  in  the  lifetime 
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o£  Sir  H^.  ^at  besides  the  reopondept's^  marruige 
pprtion  of  6,000/,,  $ir  Hele  received  by  the  4eath  of 
4i^  father  and  mother  to  the  valuQ  of  1,000 A  more: 
besides  which,  the  responden^t  had  freely  given  hun 
"ti^e  inheritance  of  her  Other's  real  estate,  which  ^e 
^a^  solely  entitled  to ;  and  alao  the  i:emainde;r  of  hii| 
leasehold  estate :  aqd  therefore  it  ufas  but  reasoiiiablQ 
that  she  should  l^ye  ^e  benefit  a£  the  law  respecting 
heriKidilionaljointureof  Sd3/»iN?rannfi9n;  Cjspeoially 
akiQe  $ir  Hele  intended  her  upop  the  first  settlement 
7B8Lper  annumt  which  by  tihe  decree  wa^  reduced, 
to  500  /.  per  annum.  That  the  legacies  ai^d  beqme8t3 
in  his  will  wei^  intended  by  him  as  a  bounty,  and  ^Qt 
iq  satisf^ption  for  tlie  defect  of  her  jointure,  whiel^  he 
kne^r  nothing  qf ;  and  therefore  considering  he  had 
so  great  a  fortune. with  the  respondent,  it  washoped, 
that  what  he  had  so  lef^  her  would  be  thought  no 
u|vrQ9^nahle  bounty ;  especi^l^  sinqe  he  l^ul  left.1|ie 
appeUfuits  ajid,  tjiipir  issue  the  revisrsion  of  all,  his  ealat^. 
otf  tpl^eritanc^  aftjsr  the  re9pondent':^  death,  pait  qf 
which  c^rUie.  to  hipa  by  the  respondent  Apd  as  the 
«  wi^ole  of  the  jointjiure  settled  upon  l^er  wpuld  by  virtue 
of  the  fine  haye  l]|een  goodi  in  case  he  had  not.  dipd 
without  issuer  ti^ere  coyld  be  no  rea^pn.  why:  ^  1^ 
jointure  shoul4  npt  be  made,  good  s^gainst.  coDat^tal 
heir^.  The  d^ree.  wa^  sffixmed. 
Eastwood  9»  An)an  pnhkmarriagegayeahQn^tjO^atxnt^ 

2  R  Wmi.     ip  the  penalty  of  4.000  /.,  conditioned  th^t.if  he,  at  any 
SiS.  Ijjiin^  within  fqur  months,  should  settle  md  assise,  qn 

his  wtfe  freehold  lands  of  the  yearly  value  o^  100  A« 
ib&n  the  bond  to  be  void.  The  husba^nd  ^qoi^  afltek 
the  mjurri^ge  made  his  will^.  deviling  th^bj  fyeff^/fjH^ 
and,  cppyhpld  ^ds^  lying  interqp4a;e4  ip  N^rfidftii^to 

Bionshft  iilier  the  iSAP^ 
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Master  dT  th6  Rdils^^^  As  monby  and  lands  are- 
things  of  a  different  naturle,  the  one  shall  not  be  tdken 
m  satisfaiction  of  the  oth^n  Whatkver  is  given  by  k 
wiU,  isprknajbcie  to  be  intended  a  bounty  and  btoero^ 
lence ;  and  it  is  rem^kable  that  in  the  present  cate 
the  devise  is  to  his  loving  wife^  which  is  a  term  ci: 
affection.  The  devise  of  sttch  c^the  land  as  is  copy- 
hold, cannot  possibly  be  towards  ^atiriaction  of  the 
100  L  per  arnmm^  which  was  Xi;!^  be  fieehold :  nay,  sop^ 
posing  the  whole  88  L  per  emnuAi  were  fheehold,  it 
would  not  go  towards  satisfaction  of  the  100/.  p&^ 
amwm  \  not  being  so  expressed.  And  supposfai^ 
there  were  assets  to  pay  all  the  bond  debts,  and  like^ 
wise  the  charges  laid  by  the  will  on  the  Ifand,  in  snch 
(lase  the  88 /•  per  armum  should  be  Enjoyed  as  ^ 
bounty  and  benevolence." 

lOv  A  father  and  son,  upon  the*  marriage  of  the  Probenr^ 
son,  covenanted  that  the  lands  settled  on  the  son'b  ^U^d,  *°* 
wtfe^  for  hei*  jointure,  were  worth  800 1,  per  mrnum.  l  Alk.  440.. 
The  son  gave  by  his  will  a  legacy  of  1,000 1*  to  his 
wife*.  On  a  bill  brought  by  the  wife  to  have  a  di^ii^ 
ciency  in  hes  jointure  supplied  out  of  the  assets  Of 
her  husband  and  of  his  falser,  and  also  for  the  legacy 
of  1,000  L^  Lord  Hardwicke  held,  that  the  legacy  of 
1^000  L  given  by  the  will,  ought  not  to  hb  considered 
in  this  dase  as  a  satisfaction  for  the  deficiency  of  he? 
jointure,  because  that  did  not  arise  till  after  Ins  death, 
and  therefne  coidd  not  at  the  time  be  in  his  con- 
sidemtion ;  and  as  the  jointure  lands  were  covenanted 
by  the  marriage  settlemeiit  to  be  worth  so  mudh, 
clear  of  all  reprizes,  >  tha  testator  plainly  intended 
the  1,000  /i  as  a  boimty  for  her. 

11.  Jcbn  Shqipard  having  by  his  marriage  articles^  pt\jg^  y^ 
covenitnted  that  the  lands  settled  on  his  wife  wei^e  of  ^^^^^^^ 

2  V  C8   4O9 
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wade  hss  will  in  these  words :  '^^^I  do  hereby  ird^tify  and 
confirm  my  marriage  articles ;  and  I  do  also  give 
to  my  wife  the  lands  in  A.  B.  for  life."  The  wife 
•and  her  second  husband  brought  a  bill  to  have  a 
deficiency  in  her  jointure  lands  supplied,  which  was 
not  disputed ;  but  it  was  insisted  that  the  lands  devised 
ahould  be  taken  instead  thereof. 

Lord  Hardwicke  said — *vlf  a  husband  upon  his 
marriage,  in  consideration  of  a  disparity  of  years,  or 
any  other  personal  consideration,  will  make  a  very 
large  settlement ;  the  parties  claiming  under  it,  whe- 
ther wife  or  children,  are  entitled  to  have  it  carried 
into  execution,  according  to  the  intent.  The  defend- 
ants do  not  dispute  but  that,  notwithstanding  the 
laigeness  of  the  settlement,  the  plaintifis  are  entitled 
to  have  any  deficiency  of  jointure,  on  the  foot  of  the 
covenant,  supplied  and  made  good ;  but  insist  that 
the  Court  ought  to  consider,  and  according  to  the 
rules  established,  to  allow,  the  lands  devised  to  be 
either  a  satisfaction  or  performance,  or  at  least  a  part 
performance  of  this  contract ;  and  to  go  so  far  as  they 
may,  in  point  of  value,  to  make  up  the  deficiency. 
If  the  Court  can  in  any  case  do  that,  they  ought  in 
this.  But  I  am  of  opinion,  that  if  allowed  in  this 
case,  I  should  make  a  precedent  not  agreeable  to  the 
rules  established,  and  which  might  be  of  ill  conse-^ 
quence  and  inconvenience  in  other  cases ;  the  same, 
rule  of  justice  must  therefore  prevail  in  this  as  iti 
others.  The  husband  was  bound  by  his  contract  .ti> 
{pakethe  jointure  then  settled  to  the  value  of  1,600  U 
a  year :  this  was  therefore  what  she  had  a  right  to  as 
a  purchaser ;  and  wh^ttever  arose  from  thence  was  her 
own  estate,  which  she  was  entitled  to  as  a  debt  fiom 
her  husband  to  her.  Then  to  consider  wiiat  he  has 
done  by  his  will.    In  the  very  first  clause  lie  seoos 
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anxious^for,  and  to  take  care  of  her;  therefore  itcan^ 
not  be  imagined  that  he  intended  to  prqudice  heu 
The  husband's  covenant  that  these  knds  are  of  such 
an  annual  value,  does  amount  to  a  covenant  on  hb 
part  tasettle  and  make  good  to  that  extent,  in  case 
of  deficiency,  for  she  might  have  damages  ^^.therefere 
it  has  been  argued,,  that  when  the  husband  by  his  will 
has  given  lands  of  the  same,  or  in  part  of  the  value^ 
that  is  so*  far  a  performance  of  his  covenant ;  for  that 
he  has,  by  that  act^  so  far  made  it  up.  It  is  compjued 
to  cases  where  a  husband;  covenants  to  settle  on  the 
eldest  son  of  the  marriage,  and  lets  lands  descend  to 
him  in  fee,  which  is  a  performance  so  far  :.and  where  a 
husband  covenants,  and  dies  intestate ;  which  was 
held  a  leaving  to  hi3  wife  so  much,  because  whether 
left  by  wiU,  or  to  go  by  the  rules  of  law^  it  was  the 
same,  and  a  performance,  and  indeed  a  .strict  perfof* 
mance.  So  where  lands  descended  to  an  heif  at  law; 
who  claimed,  in  place  of  his  ancestor,  a  sum  of  money 
to  be  laid  out  in  land.  But  I  am  of  opinion  that  this 
differs  from  all  the  cases  that  have  been  of  that  kind. 
It  has  been  considered  whether  this  is  to  be  taken 
as  a  question  of  satisfaction  or  of  performance,  and 
possibly  it  may  be  more  properly  considered  as  aques- 
tion  of  performance,^  or  part  performance ;  but  in  my 
opinion  this  is  not  strictly  any  of  those  cases.  It  is 
a  question  of  construction  of  a  wiU,  said  intent  of 
the  husband  therein.  All  the  above  mentioned  casetf 
have  been  of  implied  satisfaction,  or  presumed  per- 
formance,  where  the  husband  or  father  has  done 
nothing ;  as  in  suffering  the  lands  to  descend,  without 
any  declaration  what  way  he  intended  they  should 
go.  The  Court  was  there  to  consider  tiam  drcuiiw 
^taocesy  whether  there  was  ground  to  imply  or  inftr 
«  part  performance!  the  person  having  said  nothings 
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but  here  is  a  will  made,  and  therefore  the  question 
is  upon  the  construction  of  that  will,  and  the  iiitent 
to  be  put  upon  that  construction  ;  and  he  could  not 
intend  to  give  these  lands  thereby,  as  a  satisfacticm 
for  what  she  was  in  strictness  of  law  entitled  to,  under 
the  articles ;  but  clearly  as  an  accumulated  bounty, 
nver  and  above.  It  is  the  same  as  if  he  had  i^peated 
every  iota  in  these  articles,  and  said,  I  also  give  her 
such  lands.  An  inquiry  must  therefore  be  directed 
of  the  deficiency  of  the  jointure ;  and  whatever  it  is» 
must  be  made  good,  out  of  the  estate  of  John  Shep- 
paid.** 
Broug(htoa  12.  Sir  B.  Broughton,  by  articles  previous  to  and 
7  Bro!%!rL '  ^  Consideration  of  his  marriage  with  Miss  Hill,  cot^e- 
Ca.  461.        nanted  that  in  considemtion  of  the  said  manii^,  and 

of  10,000 /L  her  marriage  portion,  he  would  convey 
certain  lands  in  the  county  of  Chester  to  trustees,  to 
the  use  of  himself  for  life,  and  to  fiecure  an  annuity 
€^  1,000  /.  to  Miss  Hill  for  her  jointure,  and  in  biu: 
of  dower ;  remainder  to  his  first  and  other  sons  in  tail ; 
remainder  to  his  own  right  heirs.  The  marriage  took 
effect,  and  Sir  B.  Broughton  received  the  10,000  L 
portion,  but  no  settilement  was  ever  executed  pursuant 
tathe  artides.  Sir  B.  Broughton  having  sold  a  lai^ 
Estate  in  Lincolns^e  for  27,000  /.  and  having  con* 
tracted  for  the  purchase  of  several  considerable  estates 
in  Hampshire,  by  his  will  gave  to  Lady  Broughton  a 
leasehold  house  in  London,  in  which  he  resided^  with 
all  the  furniture  thereof;  and  dso  devised  to  her  and 
her  heirs  all  the  estates  in  Hampshire  for  the  purchase 
of  which  he  had  contracted,  or  in  lieu  thereof  tho 
whole,  money  arinng  from  the-sale  <^  his  estates  iii 
Lincolnshire*  He  then  devised  his  estates  in  Cheshifo^ 
triuch^were  liable  to  the  jointure,  to  trflsttM,  to 
the  intent  that  C.  i%rimpton  should  receive  thereout 
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im  aiiiiuity  of  90  /.,  and  subject  thereto^  to  the  iise  of 
Sir  Hiomas  Broughton,  his  heir  at  law»  for  life,  remaki- 
der  to  his  first,  and  other  sons  in  tail  male»  remainder 
over. 

Upon  the  death  of  Sir  B.  Broughton,  Lady  Brought 
ton  entered  on  the  estates  thus  devised  to  her,  and 
llie  heir  at  law  having  refused  to  pay  her  jointure^ 
she  filed  a  bill,  praying  a  ^cific  execution  of  her 
marriage  aiticles»  so  far  as  related  to  her  joihture ;  tb 
^  which  the  heir  at  law  put  in  his  answer,  iniristing  tllat 
what  was  given  by  the  will  to  Lady  Bfdiighton,  wais 
in  satisfaction  for  what  she  was  entitled  to  tinder  the 
artides ;  and  that  she  could  not  have  botiii  ]prrovisions. 

The  cause  was  heard  before  Ii(ri*d  Bathnrst,  'who 
decreed  that  Lady  Broughton  Was  entitled  to  have 
her  jointure,  agreable  to  the  articles.  . 

From  this  decree  an  appeal  Was  brought  in  tbfe 
House  of  Lords  by  Sir  Hiomas  BroUghton  ;  and  on 
behalf  of  the  appellant  it  was  argued,  that  though  h 
devise,  when  considered  by  itself,  tnay  carry  with  it 
the  presumption  of  an  intended  bounty,  yet  whien  a 
testator  has  covenanted  by  articles  to  make  a  provi- 
sion for  his  wife  and  children,  such  a  prestunptioh  is 
liaMe  to  be  controlled  by  a  still  stronger  presnmptiony 
t^t  he  intended  the  devise  as  a  if«tisfaetibn  for  fhfe 
performance  of  thos6  articles ;  and  especially  wh6fe 
the  devise  was  sol^eat  in  value,  as  to  include  both  i^ 
satisfaction,  and  a  boimty.  This  gener^  presumptii{>n, 
ttat  ^ere  two  provisions  were  tbadie  for  a  wife  ot  a 
child,  the  testator  intended  the  one  to  be  a  satisfiurtJon 
fbr  th6  other  (which  general  presumption  wais  ground- 
ed on  the  known  custom  of  the  realm,  to  give  the 
bulk  of  the  family  estate  to  the  eldeftt  son  or  heir 
at  Uw,  with  competent  provisions  for  the  W^  aiid 
fmagts  children),  was  peculiarly  strong  in  this  eaMj» 
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where,  from  libe  htovy  charges  already  laid  on  tlte 
family,  estate^  the  only  brother  and  heir,  would  be 
unable  to  maintain  the  antient  credit  and  %Ure  of 
the  family.  That  th^  lands  alone  devised  by  the  will 
were  of  much  greater  value  than  the  rent*charge 
claimed  under  the  articles ;  and  thereby  all  objections 
were  obviated  which  might  have  arisen  from  the  pro- 
vision under  the  will  not  being  of  the  same  natuA 
with  that  imder  the  articles.  Hiat  from  the  testator's 
having  omitted  any  mention  of  the  articles,  although 
they  must  have  been  present  to  his  memory,  while 
he  was  securing  another  rent-charge  to  C.  Shrimpt^m, 
and  firoin  the  manner  in  which  he  devised  those  estates 
.to  the  appellant,  subject  to  the  rent-charge,  a  strong 
'  presumption  -  arose,  that  he  considered  the  devise  and 
bequests  to  his  widow,  as  an  ample  satisfaction  for  the 
articles.  Lastly,  that  the  devise  of  the  estate  to  Sir 
.Tbomas  for  life,  was*  inconsistent  with  the  claim  of 
the  SBiit-charge  •  under  the  articles ;  inasmuch  as  Sir 
ThiQimas,  irom  the  nature  oi  his  interest,  was  incapable 
of  making  a^yl^al  conveyance  of  the  rent«chaige  so 
claimed. 

On  the  other  side  it  was  contended,  that  every 
devise  or  bequeet  in  a  wiD,  prima  fade  imports  a 
^bounty ;  and  diwefose,  in  order  to  induce  a  court  of 
equity  to  consider  the  bequests  in  this  will  in  favour 
<^:the  Lady,  as  ajsatisfaction  for  her  jointure  of  1,000^ 
per  anmrn^  or  as  a  performance  of  the  marriage 
articles  entered  into  by  Sir  Bryan,  it  was  incumbent 
on  the  appellants  to  show  that  it  was  the  testator'^ 
intention,  when  he  made  his  will,  to  give  her  a  satis- 
faction  by  that  will  for  or  in  lieu  of  her  jointure ;  or.to 
perform  the  marriage: articles  on  his  part.  And  such 
intention  ^must  appear,  either  from  the  express  twords 
of  the  wiUy  or  the  dear  andmanifest  intez^on  Qf;th» 
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testator,  appearing  upon  the  face  of  it ;  or  be  drawn  by 
necessary  implication  therefrom:  but  no  such  inten- 
tion appeared  in  any  part  of  Sir  Bryan's  will ;  rather 
the  contrary.  In  order  to  make  a  devise  or  bequest 
a  satisfaction  for  a  collateral  demand,  or  performance 
of  a  prior  contract,  it  must  be  ejusdem  generis^  and 
ii6t  land  for  money,  or  money  for  land ;  or  must  at  . 
least  be  of  such  certain  and  known  value  and  estima- 
tion, and  so  far  of  the  same  nature  with  the  thing  to 
be  satisfied  therewith,  as  to  appear  indisputably  to  be 
equivalent  or  superior,  not  only  in  gross  y^ue,  but 
in  annual  income,  to  the  debt  or  demand,  or  thing  to 
be  performed;  but  none  of  these  circumstances 
attended  the  devises  or  bequests  which  in  the  present 
case  were  contended  to  be  a  satisfaction  for  the 
respondent's  jointure,  or  a  performance  of  Sir  Biyan's 
marriage  articles.  That  the  annuity  of  1,0007.  in- 
tended to  be  settled  on  her  by  those  articles,  was 
intended  to  be  a  jointure  for  her,  and  declared  to  be 
in  bar  or  satisfaction  of  dow^r,  and  therefore  ought, 
in- a  court  of  equity,  as  well  as  law,  to  be  considered 
as  coming  in  the  place  of  dower,  and  having  the  same 
privileges,  force,  and  efiect  as  a  right  of  dower ;  and 
neither  courts  of  law  or  equity  admitted  an  averment 
of  a  collateral  satisfaction  for  dower.  That  Sir  Bryan 
not  having  obtained  any  conveyance  of  the  Hampshire 
estates,  or  paid  the  purchase  money  for  them  at  the 
time  of  making  his  will,  could  not  devise  to  the 
respondent  the  legal  interest  therein ;  and  therrfore 
the  devise  to  her  was  in  fact  a  devise  of  the  right  to 
complete  the  purchase,  and  a  gift  of  mere  personal 
estate^  or  so  much  money  as  he  had  agreed  to  give 
for  the  purchase  of  the  Hampshire  estate,  and  ap- 
peared to  be  so  considered  by  him  from  the  penning 
cf  hiswill ;  but  a  beqtiedt  of  personal  estate  could 


ndt  be  averred  to  be,  or  coBudered  as,  a  satia&dioii 
foT\  jointure  in  lands,  or  a  rent^harge  upon  a  mi 
Mtai^  That  in  order  to  make  Sir  Bryan's  wiU  a 
performance  of  his  marriage  articles,  it  must  appear 
i^n  the  face  of  it,  and  at  all  events,  a  complete  and 
foU  performance  th^eof,  and  to  have  been  so  intend&d 
bjr  him;  but  the  very  reverse  appeared;  for  the 
devise  of  the  Cheshire  estate  in  his  will  must  buvt 
been  considered  by  him  as  subject  to  the  articles,  cte* 
springing  out  of  the  ultimate  remainder  in  fee  reserved 
to  him  by  those  articles :  and  if  he  had'had  any  son 
by  his  lady,  such  son,  as  V9jeXl  as  the  mother,  woidd 
have  been  entitled  to  call  for  a  specific  performance 
of  the  articles ;  and  tibe  will  could  not  be  set  up  as  a 
satis&ction  thereof  agamst  the  son,  nor  could  such 
son  have  insisted  that  the  devises  and  bequests  in  tfae 
will  to  his  mother,  were  a  performance  of  the  articles^ 
so  far  as  related  to  her ;  nor,  if  a  conveyance  and 
settlement  of  the  estate  had  been  actually  made  and 
executed,  pursuant  to  the  articles,  could  any  peiton 
entitled  under  that  settlement  have  aet  up  sadi 
devises  and  bequests  to  the  respondent,  in  Sir  Bryan's 
wiU,  as  a  disdiai^  or  satisfaction  of  her  itlcumbfimee 
or  rent-charge  upon  his  estate.  That  if  Sir  Bty^ 
bad  spteaded  to.  devise  his  Cheshire  estate  to  Us 
brother,  and  the-  other  devisees  in  reiftainder,  dia« 
charged  from  his  lady's  jdnture,  be  would  moat 
psobably  have  expressly  deolaied  such  ibtention  by 
hia  will  i  as  it  afipeated  from  maxif  drcnmiltances^ 
that  at  the  time  of  making  his  will,  he  had  not  fot^gotf 
but  well  remembered,  that  he  had  before  €fettied  sttek 
j|  jointiire  on  her :  and  his  bequeathing  her  hk  house 
ip  ^took  Streel^  and  his  plate,  fluniturfr,  4iorsea».  Mid 
aartjages,  proved  his  intebtioH  that  ahe  «faduldf  after 
llUL  (l^s^  Uve  in  a  fiiaimery  a&d  at  <an  tMpM^ 


^iiftalbh  to  l^er  cank  i^  bis  "widoiW  i  and  tbi^r^fors  h^ 
iQugt  have  intoided,  by  the  device  io  question,  to 
increase  her  jomt^re,  in  order  to  answer  thi^t  purpose* 
The  decree  was  affirmed. 

IS.  Where  a  £reiehold  estate  is  devised  to  a  womm.  UnkM  ao  ei- 
expressly  for  her  jointure,  and  ip  bar  wd  salo^^iction  th^th*^^* 
of  a  jointure  settled  <m  her,  either  before^  or  after  Widow  bu 
marriage  j  in  such,  caae  the  widow  oaiWQt  have  botbt  *°    ^^'^"^ 
for  that  would  contradict,  the  wiU ;  bttt  sh^  isi  aU«wed 
to  make  her  election. 

14.  Robert  Pitt,  by  articles  i?  OQmiideratioA.  of  Grandison  r. 
majrriage,  agreed  tp  lay  out  10,QOO|,  in  the  purqbwe  ^^^^' 
of  land,  to  be  settled  to  the  use  of  th^  plfljiiatiff  Hmt-^ 
net,  his  injfcended  wife,  for  her  lii&,  for  her  joiotuw*. 
The  marriage  took  place ;  afterward9>«t;he  father  dC 
B,  l^tt  gave  him  an  estato  for  Uf^,  Vpth  pQlter 
to  granjt  a.  rent-chaige  of  400.4  >  yte«f  to  ajP^. 
woipan  he  should  many,  for  h^  jign^itf^^  Xp  pMn 
spiippa  of  tlM*  pQwe^r,  filbert  P«tt  gr^ntM  *  rwfe 

ohofige  of  4QQ  /•  a  yeaf  to  hn  wift,  to  ofimmuop  4Aec 

hja  decease,  iji  satisfaptipn  of  part  of  her  joiQlKre^ 
Three  ^s  «i^r,  he  cQnyeyed  a,  leawhold  eirtnAe  of  * 

90QA  a  year  in  trust  for  hjs  wif9 ;  and  by  hiq  H?^  he^MHta 
%qi^  the  grant  of  the  rout-charge,  an^  tte  convoy^ 
uiff;e  of  the  leasehold  sottted  on  his  wife^  by  way  of 
uddjtipQ,  or  aijgmeAta:|i<Hi,  and  in.&U.eompemiitioA 
of  Ip^r  joiQl^ve. 

it  w^  heldt  ii»t  this  WBsia.  s»t)siacttQn  of  the  join^ 
twe  ptovided.  logr  the^  articles*  according  to  the 
intention  of  Robeit  Fitit  j  that  the  plaintiff  shouk) 
BMlie  hef  eleotioOf  wheUier  to  have  the  rent'Charge 
of  4Q0A  and  lim  leaanhold,  or  the  la^QOQi:.  laid  ool 

l&  Mittcnf^  a  devise^he  not  expressly  meritjcmed  ^|^^^ 
^bt  in  bv  of  a,  jointure,  yet  if  it  should  appear  from  ha^  - ""- 


9S4t  TSSe  VII.  Jomture.  Ck.  iu.  §  15—18. 

my  ctrcumstance  in  the  will  to  have  been  the  inten- 
tion of  the  testator,  that  such  devise  was  meant  as  a 
satisfaction  for  the  jointure ;  a  court  of  equity  wouldU 
I  presume,  reason  by  analogy  from  the  cases  in  which 
Tit.&c5.     a  devise  has  been  held  a  satisfaction  for  dower,  and 

$   26* 

complel  the  jointress  to  make  her  election. 

16,  There  is  one  case  where  there  was  a  deficiency 

in  a  jointure,  and  the  husband  having  devised  lands 

to  the  jointress  for  her  life,  and  also  a  sum  of  money, 

such  devise  and  bequest  were  held  to  be  a  satisfaction 

for  the  deficiency  of  the  jointure. 

Montttue  n       17-  Lord  Montague,  on  the  marriage  of  his  son 

4bJS^ pirl.    I^n<^  settled  estates  to  the  use  of  the  lady  for  her 

Ca.  598.        life,  for  her  jointure ;  the  lands  so  settied  were  cove* 

Hu'^      ntoted  to  beof  the  yearly  valueofl,OOOt    Afterthe^ 

death  of  Lord  Montague,  the  honor  and  estate 
descended  to  Francis,  who  devised  other  lands  of 
fbaat  500L  a  year  to  his  wife  for  her  Life,  together 
with  a  legacy  of  500 /L,  and  part  of  his  household 
goods ;  afterwards,  Francis  Lord  M.  being  minded 
to  make  some  further  provision  for  his  lady,  revoked 
the  U9es  of  some  part  of  his  estates,  and  limited  the 
same  to  trustees,  in  trust  to  raise  10,00021  for  hen  . 
By  a  codicil  he  devised  to  her  an  annuity  of  500  A  a 
year  during  her  life.  Upon  his  death  his  widow 
brought  her  bill  in  Chancery,  to  have. a  deficiency  in 
her  jointure  made  up.  Lord  Cowper  declared  that 
the  legacies,  which  were  admitted  to  lie  of  greater 
value  than  the  deficiency  in  the  jointure,  ought  to  be 
taken  in  satis&ction  of  the  breach  of  covenant. 
tite«  (11.         18.  It  is  observable  that  this  case  was  prior  to  that 

of  .Prime  v.  Stebbing,  -  and  is'  not  reconcileable  to  it. 
The  decree  appears  to  have  been  made  upon  .the. 
ground,  that  Francis  Loni  M.  was  a  v^  wieakmaq, 
and  under  the  influence  of  his  wife*    For.tiponi^m 


L. 
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appeal  to  the  House  of  Lords,  it  was  ordered,  that 
Ibe  Court  of  Chancefy  should  direct  an  issue  to  tiy 
ivbether  Lord  M.  was  sane  at  the  time  of  the  execu- 
tion of  the  codicil;  and  a  verdict  was  found  that  he 
not  of  soiuid  mind  then. 
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CHAP.  I. 

Of  the  Origin  and  Nature  of  Estates  Jbr  Years. 


1.  E$taU$  lea  than  Freehold. 

2.  Origin  of  Eitatesjwr  Years, 
4.  Deicripikmofm 

1 1 .  IntrodiMiion  of  Long  Tetmi, 
12*  A  Tenant  for  Yean  has  no 

SeiMin. 
14*  But  must  make  an  Entry. 
17*  An  Entry  before  the  Lease 

begins  is  a 
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•  mence  in  fiiturd* 

21.  Jndbeoitignedb^bire Entry. 

24.  May  determine  by 
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26.  And  vest  in  Executors. 
35.  A  Freehold  cannot  be 

from  a  Term. 


BaxamleBB 
tbanFree* 


Origin  of 

Biutesfor 

Yean. 


Section  1. 

HAVING  treated  of  the  different  freehold  estates, 
we  now  come  to  consider  of  those  estates  or 
interests  in  land  that  are  less  than  freehold ;  of  which 
there  are  four  sorts :  1.  Estates  for  years.  2.  Estates  at 
will.  3.  Tenancies  from  year  to  year.  4.  Estates  at 
su£ferance« 

2.  It  has  been  stated,  that  after  the  conquest  the 
estates  of  the  great  lords  were  cultivated  by  their 
villeins.    In  course  of  time  the  lords  adopted  the 
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practice  of  allowing  them  to  occupy  parts  of  their 
lands  at  will,  yielding  a  return  of  com,  hay,  or  other 
portion  of  their  crops ;  as  the  precariousness  of  this 
tenure  was  a  strong  bar  to  the  industry  of  the 
tenants,  it  became  customary  to  grant  them  the  lands 
for  a  certain  number  of  years,  by  which  they  were 
enfranchised.  Still  their  interest  was  infinitely  inferior  Lit.  §  205. 
to  an  estate  of  freehold. 

S.  Estates  for  years  were    become    common  in 
Bracton's  time,  as  appears  from  the  following  passage : 
— Poterit  enhn  quis  terram  alicm  cmcedere  ad  termu  Bract.  27  a. 
num  annorum^  et  ille  eandem  infra  terrnintm  illum  alteri 
dare.     And  a  tenant  for  years  was  called  firmarius. 

4.  "  Tenant  for  term  of  years  (says  Littleton,  §  58.)  Description 
is  where  a  man  letteth  lands  or  tenements  to  another  ^^* 

for  term  of  certain  years,  afler  the  number  of  years 
that  is  accorded  between  the  lessor  and  the  lessee,  and 
the  lessee  entereth  by  force  of  the  lease ;  then  is  he 
tenant  for  jrears." 

5.  If  an  agreement  be  made  for  the  possession  of  j^j^  »  57^ 
lands,  but  for  half  a  year,  or  a  quarter,  or  any  less 

time,  the  lessee  is  considered  as  tenant  for  years,  and 
is  so  styled  in  all  legal  proceedings ;  a  year  being  the 
shortest  period  of  which  the  law  will  in  this  case  take 
notice. 

.  6.  Where  an  estate  is  limited  to  a  person  for  1  inst,  45  h. 
21  years,  if  J.  S.  shall  so  long  live,  it  is  an  estate 
for  years  only ;   not  an  estate  for  the  life  of  J.  S., 
because  there  is  a  fixed  period  beyond  which  it 
cannot  last. 

'    7.  Where  a  person  devises  lands  to  his  executors,  l  Inst.  42  a. 
for  payment  of  his  debts,  or  until  his  debts  are  paid,  \  5.^^?^  "* 
the  executors  only  take  an  estate  for  so  many  years  509. 
as  are  necessary  to  raise  the  sum  required.     If  is  the  corbefi 
same  where  an  estate  is  devised  till  such  time  as  a  ^^'^^* 
You  I.  S  - 


'ms. 
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4  Rep.  81  b.   particular  sum  shall  be  raised  out  of  the  rents  and 

5  is!  ^™'     Pr<>^  thereof. 

1 1iut.  45  b.       8.  Lord  Coke  says,  an  estate  for  years  is  frequently 

called  a  term,  terminus,  which  signifies,  not  only  the 

period  of  time  for  which  it  is  to  continue,  but  also 

the  estate  and  interest  that  passes  for  that  period. 

Tit.  32.  c.  5.  And  every  estate  or  term  for  years  must  have  a 

certain  beginning,  and  a  certain  end,  which  must  be 
ascertained  at  the  time  when  the  estate  is  created, 
either  by  the  express  limitation  of  the  parties,  or  by 
2L  reference  to  some  collateral  act,  which  may,  vath 
'equal  certainty,  measure  its  continuance. 
Lit.i  132.        9-  There  is  a  tenure  between  the  lessor  and  his 

lessee  for  years,  to  which  fealty  is  incident ;  and  also 
a  privily  of  estate  between  them. 
Gilb.Tes.         10.  Notwithstanding  the  permanent   interest  of 
^^'  tenants  for  years,  yet  their  possession  was  esteemed 

of  so  little  consequence,  that  they  were  rather  con- 
sidered as  the  bailifis  or  servants  of  the  lord,  than  as 
having  any  estate  in  the  land.    Their  interests  might 
1  Intt.  46  m.  be  defeated  by  a  recovery  in  a  real  action ;  because 

the  recoveror  was  supposed  to  come  in  by  a  title 

paramount,  ^therefore  not  bound  by  the  contracts  of 

Tit.  36.  e.  u .  the  prior  possessor  j  this  was  altered  by  the  statute  of 

Gloucester  1  Edw.  I.  and  the  statute  21  Hen.  VIII. 

by  which  tenants  for  years  are  enabled  to  falsify 

recoveries  had  by  collusion. 

lotroducdon       II*  While  estates  for  years  might  be  defeated  by 

of  Long        a  recoveiy,  it  is  no  wonder  that  they  were  usually 

1  Iiut.'45  b.    very  short   Lord  Coke,  upon  the  authority  of  the 

Mirror,  says,  that  by  the  ancient  law,  no  lease  was 
allowed  for  more  than  40  years;  because  a  longer 
possession,  especially  when  given  without  livery, 
declaring  the  nature  and  duration  of  the  estate 
created,  might  tend  to  defeat  the  inheritance.    Sir 
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W.  Blackstone  observes  that  this  law,  if  it  ever  existed,  2  Comm. 
was  soon  antiquated ;  for  in  Madox's  collection  of  ^^^^ 
ancient  charters  there  are  some  leases  for  years  of  an 
early  date,  which  considerably  exceed  that  period : 
that  terms  for  300  and  1000  years  were  certainly  in 
use  in  the  time  of  Edw.  III.,  and  probably  in  that  of 
£dw.  1. ;  and  it  appeared  certain  that  after  the  statutes 
by  which  terms  for  years  were  protected  from  the 
operation  of  feigned  recoveries,  long  terms  were 
frequently  created,  for  the  purpose  of  defrauding  the 
the  lord's  right  of  wardship,  relief,  and  other  feudal 
incidents.  In  modem  times  they  have  been  still 
more  extensively  introduced  in  mortgages  and  family 
settlements. 

IS.  A  tenant  for  years  is  not  said  to  be   seised  A  Tenant  for 
of  the  lands,  the  possession  not  being  given  to  him  ^^  ^^  "<> 
by  the  ceremony   of  livery  of  seisin.      Nor  does  Lit.  5  59. 
the  mere  delivery  of  a  lease  for  years,  vest  any    ^"8t.200  6. 
estate  in  the  lessee,  but  only  gives  him  a  right  of 
entry  on  the  land.  When  he  has  actually  entered,  the 
estate  becomes  vested  in  him,  and  he  is  then  pos- 
sessed, not  properly  of  the  land,  but  of  the  term  for  Gilb.Ten.34. 
years ;  the  seisin  of  the  freehold  still  remaining  in  the 
lessor. 

13.  This  distinction  between  the  possession  of  the 
tenant  for  years,  and  the  seisin  of  the  freehold,  was 
iuliy  established  in  Bracton's  time  i-^Item  dare 
potest  qms  terram  quam  alius  tenet  ad  terminum 
annorvmj  stdvo  tamen  ^rmariOj  termino  suo : .  qttia 
istee  possesswnes  sese  compatiuntur  in  una  re;  quod 
unus  habeat  liberum  tenementum^  et  alius  terminum. 
And  it  has  been  stated  that  the  possession  of  a  lessee 
for  yesnis  consideired  as  ihe  possession  of  the  person  Tit.  i.  i  2ff. 
entitled  to  a  freehold. 
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But  must  14^  Nq  estate  for  years  can  be  created  at  common 

route  ui 

Entry.  Iaw,  without  an  actual  entry  made  by  the  person  to 

5^6*^270  a*    whom  the  land  is  demised.    For  although  the  grantor 

has  done  every  thing  necessary  on  his  part  to  complete 
the  contract,  so  that  he  can  never  after  avoid  it ;  yet 
till  there  is  a  transmutation  of  possession,  by  the 
actual  entry  of  the  lessee,  it  wants  the  chief  mark  and 
indication  of  his  consent,  without  which  it  might  be 
unwarrantable  to  adjudge  him  in  actual  possession,  to 
all  intents  and  purposes :  for  this  reason  the  law  does 
not  cast  the  immediate  and  actual  possession  on  him, 
till  he  enters ;  neither  has  the  lessor  a  reversion  to 
grant,  till  such  entry. 
1  Inst.  46  b.       15.  Upon  the  execution  of  the  lease,  the  lessee 

acquires  an  interest,  called  an  interesse  termini; 
which  he  may  at  any  time  reduce  into  possession,  by 
an  actual  entry.  This  may  be  made,  not  only  by  the 
lessor  himself,  but,  in  case  of  his  death,  by  his  execu- 
tors, or  administrators. 

16.  It  should  however  be  observed,  that  in  conse- 
nt. 11.  c.  4.   quence  of  the  operation  of  the  statute  of  uses,  an 

estate  for  years  may  now  be  created,  without  an 

entry. 
An  Entry  17,  If  the  lessee  enters  before  the  time  when  the 

l^ase* b^ns  ©State  for  years  is  to  commence,  it  is  a  disseisin ;  and 
is  a  Disseisin,  qq  continuance,  of  possession,  after  the  commence- 
ment of  the  term,  will  purge  it,  or  alter  the  estate  of 
the  lessee.    Such  entry  of  the  lessee,  before  the 
commencement  of  the  term,  will  not  however  devest, 
or  turn  such  term  to  a  right ;  so  that  the  lessee  of  the 
term  may  still  assign  it  over. 
HeDniogsv.        18.  A.  made  a  lease  to  &,  on  the  2dd  September, 
fuHs!      to  hold  to  him  for  21  years  fiom  Michaelmas  follow- 

ing.    The  lessee  entered  before  Michaelmady  and 
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continued  in  possession  for  some  years ;  then  the  les- 
sor re-entered:  the  lessee  being  out  of  possession, 
assigned  over  the  term  to  the  plaintiff's  lessor,  who 
brought  an  ejectment.  Judgement  was  given  for  the 
plaintiff;  and  the  Court  held.  That  the  term  not  being 
to  begin  till  Michaelmas,  this  was  till  then  a  future 
interest ; .  that  the  lessee's  entry  before,  was  a  dissei- 
sin, not  a  possession  by  virtue  of  the  lease. 

19.  Where   the  commencement   of  an  estate  for  Walter  7. 
years  is  limited  from  a  time  past,  and  the  lessee  was  cro^Sii"* 
in  possession  prior  to  that  period,  it  shall  be  intended  ^0^- 
that  he  entered  and  occupied  before,  by  agreement ; 
therefore  it  is  not  a  disseisin. 

20.  An  estate  for  years  may  be  created  to  com-  Estates  for 
mence  injuturoj  though  an  estate  of  freehold  cannot,  commence 
For  where  an  estate  for  yeai's  is  created  to  commence  infnturo. 
tnjutwroy  the  freehold  is  not  thereby  put  in  abeyance, 

but  still*  continues  in  the  lessor  ;  so  that  he  is  capable 
of  answering  the  praecipes  of  strangers,  which  may  be 
brought  against  him.  And  before  the  abolition  of 
military  tenures,  he  was  liable  to  perform  the  services 
which  were  due  for  the  feud. 

21.  Where  an  estate  for  years  is  granted  to  com-  ^j^^  \^^  ^s- 
mence  in  juturOj  it  cannot  of  course  be  executed  by  ^^is^^^  "ttlfM 
an  immediate  entry,  as  that  would  be  a  disseisin. 

It  is  therefore  an  interesse  termini  ;  but  still  tli^  lessee  ante,  §  15. 
may  assign  it  over :  even  if  a  stranger  enters  by  wrong, 
yet  such  a  grant  will  transfer  the  lessee's  power  of 
entry,  and  right  of  reducing  the  estate  into  possession. 
For  tiU  the  entry  of  the  lessee,  the  estate  is  not  exe- 
cuted^  but  remains  in  the  same  plight  as  it  was  when 
the  lease  was  made ;  sd  that  no  intermediate  act,  either 
of  the  lessor,  or  of  a  stranger,  can  devest  or  disturb 
it }  because  whoever  comes  to  the  possession,  whether 
by  right  or  by  wrong,  takes  it  subject  to  such  future 
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chaise,  which  the  lessee  may  execute  whenever  he 

thinks  fit,  as  by  a  title  prior  and  paramount  to  all  such 

intermediate  violations  of  the  possession. 

Wheder  v.         22.  A  person  made  a  lease  for  years,  to  commence 

RooXcro'     ^t  *  future  period ;  after  the  expiration  of  that  time. 


T*'  ^^'ift    ^^^^  before  any  entry  by  the  lessee,  the  lessor  being 

still  in  possession,  the  lessee  granted  over  his  term  and 

interest.   Resolved,  that  the  grant  was  good ;  because 

the  interesse  termini  of  the  lessee  was  not  devested  or 

2?®o?  ^ A  turned  to  a  right,  but  continued  in  him  in  the  same 

manner  as  when  it  was  first  granted;  aiid  was  so 

transferred  over  to  another,  who  by  his  entry  might 

reduce  it  into  possession  whenever  he  pleased. 

Cro.Eiiz.  15.      23.  If  however  a  person  entitled  to  an  estate  for 

5ReD  124  a.  7®^"^'  ^^  commence  in  Juturo^  once  enters,  and  is  put 

out  of  possession,  he  cannot  afterwards  grant  over 
his  term  to  a  stranger :  for  by  his  entry  the  estate  for 
^ears  was  actually  executed ;  and,  being  after  that 
defeated  by  the  entry  of  a  stranger,  the  lessee  has 
only  a  right  of  entiy  left  in  him ;  which  the  policy 
of  the  law  will  not  suffer  him  to  transfer  over  to  a 
stranger,  no  more  than  a  right  of  action ;  lest  such 
transfer  should  encourage  maintenance. 
May  deter-  24.  Though  an  estate  of  freehold  cannot  be  made 
mine  by         ^  cease  by  the  direction  of  the  parties,  but  must  be 

taken  from  the  person  in  whom  it  is  vested,  by  means 

somewhat  similar  to  those  by  which  it  was  given  to 

him  ;  yet  it  is  otherwise  in  the  case  of  an  estate  for 

1  Inst.  214  h.  years :  for  that  may  be  made  to  cease  by  a  proviso  in 

the  conveyance  itself,  upon  the  performance  of  any 
previous  act.  The  practice  in  conveyancing  has 
therefore  long  been,  where  terms  for  years  are  created^ 
to  insert  a  proviso,  that  when  the  trusts  of  the 
term  are  satisfied,  the  term  itself  shall  cease  and 
determine. 
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25.  Estates  for  years  are  considered  in  law  as  chat-  Are  Chatuh 
tels  real,  being  an  interest  in  real  property,  of  which 

they  have  one  quality,  immobility,  which  denominates 
them  real ;  but  want  the  other,  namely^  a  sufficient 
legal  indeterminate  duration ;  the  utmost  period  for 
which  they  can  last  being  fixed  and  determined. 

26.  In  consequence  of  this  principle  estates  for  And  vest  \n 
years  do  not  descend  to.  the  heir  of  the  person  who  ®*^^^"* 
dies  possessed  of  them,  but  vest  in  his  executors  or 
administrators,  like  any  other  chattel ;  and  although 

lands  are  frequently  demised  for  500  and  1000  years, 
yet  the  succession  continues  tlie  same. 

27*  If  a  lease  for  years  be  made  to  a  bishop,  parson,  \  inst.  9  «. 
or  other  sole  corporation,  and  his  successors,  yet  it  ^  "* 
win  go  to  the  executors  of  the  lessee ;  because  a  term 
for  years  being  a  chattel,  the  law  allows  none  but  the 
personal  representatives  to  succeed  thereto ;  nor  can 
this  mode  of  succession  to  a  chattel  be  altered  or 
controlled  by  any  limitation  of  the  party.  The  King 
however,  by  his  prerogative,  may  transmit  a  chattel 
to  his  successors. 

28.  By  the  statute  of  frauds  a  husband  may  ad-  29  Cha.  IT. 
minister  to  his  deceased  wife ;  and  is  entitled  for  his  ^^mI^SI  «. 
own  benefit  to  all  her  chattels  real.    The  husband  of  »•  !• 
a  woman  possessed  of  a  chattel  real  is  also  entitled  to 
dispose  of  it  during  his  life ;  if  he  does  not  execute  Anon, 
this  power,  and  his  wife  survives  him,  it  will  belong  *  Mod.  43. 
to  her,  and  not  to  his  representatives.    But  if  the  id.  104. 
husband  be  an  alien,  he  will  not  acquire  ally  right  to  J*^**  ^'  ^' 
a  term  of  years  belonging  to  his  wife. 

29*  Estates  for  years  pass  from  executor  to  execu-  2  Comn. 
tor,  in  infinitum  j  but  whenever  the  course  of  represen-  ***• 
tation  from  executor  to  executor  is  interrupted  by 
one  administration,  it  then  becomes  necessary  for 
the  ordinary  to  commit  administration  afresh,  of  the 
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goods  of  the  person  who  was  last  possessed  of  the 
term,  in  his  own  right,  not  administered  by  the  former 
executor.  A  limited,  or  special  administration  only, 
may  also  be  granted,  viz.  of  certain  specific  efiects ; 
and  it  is  a  common  practice  to  obtain  a  special  adminis- 
tration of  a  term  for  years. 

30.  Where  a  person  appoints  two  or  more  executors, 
if  only  one  of  them  proves  the  will,  he  alone  will 
become  entitled  to  any  terms  for  years  whereof  the 
testator  died  possessed,  and  may  assign  them  accord- 
ingly. 

31.  Where  there  are  several  executors,  who  all  prove 
the  will,  they  have  a  joint  and  several  interest  in  all 
the  goods  and  chattels  of  the  testator ;  therefore  a 
disposition,  by  one  of  them  only,  of  a  term  for  years, 
is  good.  But  one  administrator  cannot  convey  an 
interest,  so  as  to  bind  the  other. 

32.  An  executor  may  assign  a  term  for  years, 
before  he  has  proved  the  will :  the  will  must  however 
be  afterwards  proved  in  the  ecclesiastical  court 
having  jurisdiction  over  the  place  where  the  lands 
lie ;  otherwise  it  will  have  no  effect  as  to  the  term. 

S3.  Where  a  term  for  years  is  specifically  devised, 
the  assent  oC  the  executor  is  necessary ;  but  if  the 
legatee  disposes  of  the  term  at  any  future  period,  the 
assent  of  the  executor  will  be  presumed. 

34.  A  purchaser  of  a  term  for  years,  from  an  exe- 
cutor, is  not  boimd  to  see  to  the  application  of  the 
piu*chase  money ;  even  though  the  term  be  charged 
with  the  payment  of  a  particular  debt,  or  specifically 
bequeathed.  Because  terms  for  years  are  subject  to 
the  payment  of  ail  debts,  in  the  first  instance. 

35.  An  estate  of  freehold  cannot  be  derived  from 
a  term  for  years.  Thus,  where  a  rent  was  granted  for 
life,  out  of  a  long  term  for  years ;  it  was  resolved  to 
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be  a  good  charge,  as  long  as  the  term  lasted ;  but 
that  it  was  only  a  chattel,  and  not  a  freehold ;  for 
it  was  repugnant  to  have  a  freehold  out  of  a  term 
for  years. 

36.  Estates  from  year  to  year  will  be  treated  of  in 
the  next  title. 


(  om  ) 


Tenants  for 
Yearaenti* 
tied  to 
iEstoven* 
1  Inst.  41  b. 

But  not  al- 
lowed to 
commit 
Waste. 


Lit.  i  71. 
1  Inst.  57  a. 


TITLE  VIII. 


ESTATE  FOR   TEARS* 


CHAP.  XL 

Of  the  Incidents  to  Estates^  Years. 


1 .  Tenants  for  Years  entitled  to 

Eitovers, 

2.  But  not  allowed  to  commit 

Waste. 
12.  Accidents  by  Bre. 
14.  Clause  toithout  Impeachment 

of  Waste. 
19.  When  enMed  to  Emblements. 

21.  Estates  for  Years  subject  to 

DebU. 

22.  €f  Crown  Debts. 


25.  May  be  HmUed  for  Life  wUh 

a  Remainder  over^ 

26.  Bui  not  enUnled. 

29.  Merged  by  a  Union  with  the 
Freehold. 

45.  And  also  by  Surrender. 

46.  Equity      relieve^      against 

Merger. 

49.  AUenable. 

50.  How  forfeited. 


Section  1. 

EVERY  tenant  for  years  has  incident*  to,  and 
inseparable  from  his  estate,  unless  restrained  by 
special  agreement,  the  same  estovers,  to  which  tenants 
for  life  are  entitled. 

2.  But  a  tenant  for  years  having  an  interest  much 
inferior  to  an  estate  for  life,  has  only  a  right  to  the 
temporary  and  annual  profits  of  the  land }  and  is 
therefore  restrained,  as  well  as  tenant  for  life,  from 
cutting  down  timber  trees,  or  committing  any  other 
kind  of  waste. 

3.  Tenant  for  years  is  also  punishable  for  permissive 
waste :  he  is  therefore  bound  to  keep  all  houses  and 
other  buildings  upon  the  land  in  proper  and  tepant* 
able  repair,  by  keeping  the  roof  in  such  a  state  as  to 
prevent  the  rain  from  falling  on  the  timbers.    But 
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Lord  Coke  says,  if  a  house  be  ruinous  at  the  time  of  Id.  54  h. 
die  lease  made,  and  the  lessee  suffers  it  to  fkU  down, 
he  is  not  punishable ;  for  in  that  case  he  is  not  bound 
by  law  to  repair  it.   Yet  if  he  cuts  down  timber  on  the 
land^  and  repairs  it,  he  may  weU  justify. 

4.  Lord  Coke  also  says,  if  tenant  for  years  builds  l  lost.  53  a. 
a  new  house,  it  is  waste ;  and  if  he  suffers  it  to  be 
wasted,  it  is  a  new  waste.     The  first  of  these  propo-, 

sitions  has  been  frequently  contradicted.     And  Roll  2  Roll.  Ab. 
lays  it  down,  that  if  a  lessee  for  years  builds  a  new  ®*^* 
house  upon  the  land,  where  there  was  not  any  before, 
this  is  not  waste,  for  it  was  for  the  benefit  of  the  lessor. 

5.  'Die  statutes  of  Marlbridge  and  Gloucester  Tit.  3.  c.  2. 
extend  to  tenants  for  yeai:s :  so  that  they  are  liable  to  ^ 

the  same  actions,  and  the  same  penalties,  for  waste  Attenol  v. 
committed,  as  tenants  for  Kfe  are.  1  Tau?t.i83. 

6.  If  a  woman  possessed  of  a  term  foryears,  takes 
husband,  who  commits  waste,  and  the  wife  dies )  the 
husband  shall  be  charged  in  an  action  o£  w^iste )  1  i»st«  54  a. 
because  by  the  marriage  he  became  entitled  to  the 

term. 

7.  It  is  enacted  by  the  statute  11  Hen.  VI.  c%  S. 
tbat  where  a  tenant  for  years  assigns  over  Ym  estate, 
and  continues  in  the  reo^t  of  the  profit^  an  action 
of  waste  shall  lie  against  him.    in  a  case  upon  tills 

statute,  in  «S6  £3iz.,  it  was  resolved,  1.  That  evefy  Booih'sCase, 
assignee  of  the  first  lessee,  mediate  or  immediate,  was  ^  ^' 
within  the  act.  For  the  statute  was  made  to  siqipress 
fraud  and  deceit  j  therefiwe  should  be  taken  benefi- 
cially. S.  That  the  peeson  in  remaiader  was  within 
the  act,  aa  well  as  the  person  in  rever»on ;  because 
in  espial  mischief* 

8.  Where  there  is  tenant  fi>r  years,  remaindw  for  MolUneux 
life,  remainder  in  ibe,  and  the  tenant  for  years  com-  ^^eds  P.' 
mits  waste  $  though  the  remainder*man  for  life  can*  Wmf.  267. 
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Tit.  3.  c  2.     not  bring  an^  action  of  waste,  as  not  having  the 
^  inheritance,  yet  he  is  entitled  in  equity  to  an  injunc- 

tion.    If  the  waste  be  of  a  trivial  nature;  and  d 
JbrOori  if  it  be  meliorating  waste,  as  by  building  on 
the  premises,  the  court  will  not  injoin ;  nor  if  the 
/       reversioner  or  remainder-man  in  fee  be  not  made  a 
party,  who  possibly  may  approve  of  the  waste. 

9*  The  Court  of  Chancery  will  not  entertain  a  bill 
against  a  tenant  for  years,  after  he  has  assigned  his 
term,  with. the  consent  of  the  lessor,  for  an  account 
of  timber  cut  down  by  him ;  and  without  praying  an 
injunction. 
Jesus  ColL  10.  A  bill  was  brought  for  an  account  of  timber 
3  Atir^2.     ^^^  down  by  the  defendant,  and  of  the  profit  of  some 

stones,  carried  off  the  premises  by  him  also,  while 
tenant ;  he  having  afterwards  assigned  his  term,  with 
the  consent  of  the  plaintifis,  his  lessors,  to  a  third 
person:  and  consequently  no  prayer  for, an  injunction 
to  stay  waste. 

Lord  Hardwicke. — <<  The  question  is,  whether  a  bill 
can  be  brought  here  against  a  tenant,  aft^  the  estate  is 
gone  out  of  him,  for  an  account  of  waste  committed, 
where  there  is  no  prayer  of  an  injunction.  -  I  am  of 
opinion  that  such  a  bill  is  improper,  i^or  has  any  au- 
thority been  cited  to  support  it.  Waste  is  a  tort,  and 
punishable  as  such;  and  the  party  has  also  a  remedy  for 
the  trees  cut  down,  by  an  action  of  trover.  The  staying 
waste  is  a  specific  remedy ';  and  while  the  lessee  con- 
tinues tenant,  it  is  to  prevent  a  mischief  for  which, 
when  done,  an  adequate  satisfaction  by  way  of 
damages  cannot  iii  many  instances  be  given.  This 
is  the  ground  of  the  jurisdiction  of  this  Court  in  such 
cases ;  and  the  Court  having  such  ground,  will,  in 
^  order  to  prevent  a  double'  suit,  and  as  incident  to  the 
other  relief  ^"decree  an  account  of  the  timber*  felled. 
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or  the  waste  done.  This  is  a  general  principle  to 
prevent  suits;  and  as  j9ome  decree  must  be  made, 
the  Court  will  make  a  complete  one.  But  without 
such  a  foundation  there  is  no  precedent  of  the  Court's 
decreeing  damages ;  and  I  think  it  would  be  very 
improper  to  do  it,  as  it  would  tend  to  great  vexation 
and  oppression  of  tenants :  and  I  am  glad  no  such 
precedent  is  to  be  found ;  for  the  cases  cited  do  not 
come  up  to  the  present.  In  2  P.  Wms.  240.  it  is  not  Whitfield 
clear  that  no  injunction  was  prayed.  If  theire  was,  J^I'^^h 
then  it  is  but  a  common  case ;  if  there  was  not,  the  §  4^.  * 
plaintiff  was  entitled  to  a  moiety  of  the  timber  against 
the  defendant,  and  therefore  proper  matter  of 
account. only  between  them.  As  to  1  P.  Wms.  406, 
the  bill  was  against  an  executor  for  an  account  of 
assets ;  and  in  a  case  of  a  mine,  which  differs  from 
timber,  or  other  waste,  it  being  a  sort  of  trade,  and 
proper  for  an  account,  not  trover :  and  the  Court  has 
decreed  accounts  in  cases  of  mines,  which  they  would 
not  do  in  any  other,  for  that  very  resason;  and 
because  a  better  remedy  can  be  given  here  than  at 
law,  by  decreeing  inspections  imder  ground,  &c.  And 
here,  if  the  plaintifis  have  a  right,  they  may  have  their 
action  of  trover." 

11.  If  a  lessee  for  years  commits  waste  and  dies,  2  Inst.  302. 
no  action  of  waste  will  lie  against  his  executors  or 
administrators.    But  the  executors  or  administrators 
of  a  tenant  for  years,  are  punishable  for  waste  done 
while  they  are  in  possession. 

13.  Tenants  for  years  are  exempted  by  the  statute  Accidents 
6  Anne,  which  has  been  already  stated,  *  from  all  r^^^  2.  c.  2. 
actions  for  damages  on  account  of  accidental  fire.        §  ^' 

13.  In  a  modem  case,  where  there,  was  a  covenant  Bullock  v. 
in  a  lease  for-  years  of  a  house,. to. rebuild,,  vdthout  any  5  xcm^ R. 
exception ;  and  the.  house  was  burnt,  down,  by  acci-  650. 
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dent;  it  was  held,  that  the  lessee  was  bound  to 
rebuild  it. 
Clauiewith-       14.  Where  the  clause,  without  impeachment  of 
ment°of^  *  waste,  is  inserted  in  a  lease  for  years,  it  will  have  the 
Waste.  same  eflfect  as  where  it  is  inserted  in  a  conveyance  of 

Tit.  3.  c.  2.    an  estate  fot  life.    And  the  Court  of  Chanceiv  will 

in  general  restrain  the  import  of  it  in  the  same 
manner. 

1^.  Thus  a  tenant  for  years,  without  impeachment 

of  waste,  will  not  be  allowed  to  dig  and  cany  away 

the  soil,  for  the  purpose  of  making  bricks. 

£p.  London       16.  The  Bisbop  of  London  made  a  long  lease  of 

1  pTwmt.     ^°^^  laavAa  at  Ealing  in  Middlesex,  without  impeach- 

527.  molt  of  waste ;  of  which  there  were  about  twenty 

years  unexpired.  The  lessee  agreed  with  some  brick- 
makers,  that  they  might  dig  and  cairy  away  tbesoU. 
The  Bishop  applied  to  the  Court  of  Chancery  for  an 
aijudrction ;  ithich  was  granted. 

17.  The  Court  of  Chancery  wiU  not  permit  a 

tenant  for  years,  without  impeachment  of  waste,  to 

fell  timber,  just  before  the  expiration  of  his  lease. 

Abraham  18.  A  leaae  was  made  by  a  bisbop  for  %\  years, 

2Freeni  63   ^'^^^'^  impeachment  of  waste,  of  lands  upon  wfaidi 

there  were  several  timber  trees.  The  tenant  had  not 
cisli  down  any  of  them,  till  about  half  a  year  before 
the  exptiation  of  his  term  j  but  then  began  to  fell 
them.  Upon  an  appiiisation  to  tihe  Court  of  Chanoery^ 
an  injunction  was  granted  agamst  him.  For  although 
he  might  have  fdled  trees  every  year,  from  the 
beginning  of  the  term,  and  then  they  would  have 
been  growii^  up  gradually :  yet  it  was  unreasonable 
that  he  should  let  them  gr(>w  till  near  the  end  of  his 
term,  and  then  oit  them  afl  down. 
Wheneoti*  \9^  Where  die  detemtmatidn  c€  an  estate  for  years 
^\^^^^^*    is  certaini  as  wh^re  lands  afe  tet  for  a  certain  number 
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of  years,  the  tenant  is  not  entitled  to  emblements ;  Tit.  2.  c.  k 
because  it  was  his  own  folly  to  sow,  when  he  knew  ^  P'   .  ^  , 

J  ^  1  Inst.  o5  h, 

he  could  not  reap.  But  when  the  determinaticm  c^ 
an  estate  for  years  depends  on  an  uncertain  event ; 
as  where  a  tenant  for  life  lets  for  years ;  or  where 
lands  are  let  for  a  term  of  years,  determinable  upon 
the  death  of  a  person;  there  the  tenant  will  be 
entitled  to  emblements,  in  the  same  manner  as  a 
tenant  for  life* 

SO.  If  however  an  estate  for  years  determines  by  Idem. 
the  act  of  the  tenant  himself;  as  if  he  commits  a 
forfeiture  ;  he  will  not  be  entitled  to  emblements. 

21.  Estates  for  years  being  chattel  interests,  and  Estatet  for 
vesting  in  executors  or  administrators,  are  subject  to  ^^!^*^^ 
the  payment  of  simple  contract  ddbts ;  and  are  also 
liable  to  be  sold  by  execution,  for  the  payment  of 
debts  due  by  judgement    But  if  a  term  for  years  be  Tit.  14.  $  62^. 
assigned  to  a  bondjide  purchaser,  before  execution  is 
actually  sued  out,  and  delivered  to  the  sheriff}  it 
cannot  afterwards  be  taken  by  a  creditcMr. 

9SL  Estates  for  years  are  also  subject  to  the  pay-  Of  Crown 
ment  of  all  debts  due  to  the  crown,  while  sudi  ^^^^* 
estates  continue  in  the  possession  of  the  debtor.    But 
it  has  been  long  settled  that  a  hondjide  assignment 
of  an  estate  for  years,  be£M:e  any  execution  awarded 
by  the  crown,  is  good. 

23.  Sir  W.  Fleetwood  being  possessed  of  a  house,  Fleetwood's 
for  a  term  of  years^  was  appointed  receiver  general  ^^^  ^.j 
of  the  court  of  wards,  and  entered  into  bonds  to  the 
crown  to  render  a  yearly  account.  Having  become 
indebted  by  reason  of  his  office,  he  afterwards  sold 
the  house.  The  question  was,  whether  this  house 
was  extendible  for  the  debt  ?  It  was,  resolved  that 
the  sale  should  bind  the  crown,  because  it  was  but  a 
cbattelf  and  Uiere  was  no  covin  in  the  case.    That  a 
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sale  band  fide  of  chattels  was  good,  after  judgment ; 
but  not ,  after  execution  awarded*    And  Lord  Coke 

§ 

saidi  that  a  receiver  or  other  accountant  shall  not  be 

in  a  worse  case  than  a  felon  or  traitor,  who  may, 

after  felony  or  treason,  and  before  conviction,  sell 

hmdfide^  for  his  sustenance,  his  chattels,  be  they 

real  or  personal.  , 

8Rep.-i7ia.      24.  It  was  resolved  in  an  old^case,  where  the 

.  king's  debtor  took  a  lease,  to  him  and  his  wife  for 

years,  and  before  execution  the  husband  died,  that 

execution  might  be  sued  against  the  wife.    For  it 

was  the  act  of  the  husband,  who  had  power  over  the 

Vide  2  Roll,    term  at  the  time  of  his  death.     And  his  wife  came 

Ab.  157.        j,||.Q  ij.  'without  valuable  consideration  \  and  quodam^ 

modo  continued  in  of  the  interest  of  her  husband. 
May  be  limit-      ^*  By  the  old  law,  a  gift  of  a  term  for  years,  like 
^h    R^     that  of  any  other  chattel,  for  anhour,  wasa  gift  of  the 
rounder  o?«r.  wh<de  estate  and  interest;  therefore  it  was  held  that 
^?^'  ^^*      there  could  be  no  limitation  of  a  term  for  years,  after 

an  estate  for  life  was  created  out  of  it    This  was 

however  soon  altiered,  and  it  has  been  long  settled 

that  a  term  for  years  may  be  limited  to  a  person  for 

life,  with  a  limitation  over  to  any  number  of  persons 

for  life,  provided  they  are  all  in  existence  at  the  time. 

But  not  26.  Terms  for  years  are  not  capable  of  being 

entailed.        entailed.    1.  Because  they  are  not  within  the  statute 

plfg]*  De  DorUs^  not  being  estates  of  inheritance.  -  2.  Because 

if  a  quasi  entail  of  a  term  were  allowed,  it  would  be 
unalienable ;  as  no  fine  or  recoveiy  can  be  had  of  a 
term.  So  that  the  disposition  of  a  term  for  years  to  a 
person  and  the  heirs  of  his  body,  is  a  disposal  of  the 
entire  interest  in  the  term. 
s  Rep.  87  a.       S7.  A  distinction  has  been  made  by  Lord  Coke 

between  a  limitation  of  a  term  in  gross,  or  rabsisting 
term,  to  a  man  and  the  heirs  of  his  body,  and  a  similar 
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limitation  of  a  term  de  novo.     In  the  first  case  the  LeveDthorpe 
residue  of  the  term  will  vest  in  the  executors  of  the  i'roU.  Ab. 
person  to  whom  it  is  so  limited.     But  in  the  latter  831/ 
case  he  was  of  opinion  that  the  term  would  only  con- 
tinue as  long  as  the  person  to  whom  it  was  limited 
iiad  heirs  of  his  body ;  and  that  upon  failure  of  such  Leonard 
heirs,  the  term  would  cease.     This  distinction  has  10  Rep;  78?* 
been  long  since  exploded ;  and  it  is  now  settled,  that 
whete  a  term  for  years  is  limited  to  a  person  and  the 
^eirs  of  his  body,  it  vrill  continue,  though  the  person 
to  whom  it  is  so  limited  should  die  without  issue. 

28.  A.  Pile  by  indenture  demised  lands  to  a  trustee,  Hayter  v. 
his  executors  and  administrators,  for  99  years,  jn  trust  ^^  1  P. 
for  himself  and  his  wife  for  their  lives,  and  the  life 

of  the  survivor  j  and  ^fter  the  death  of  the  survivor, 
in  trust  for  the  heirs  of  their  two  bodies;  and  in 
default  of  such  issue,  then  in  trust  for  the  heirs  of 
the  survivor.  They  had  issue  one  son.  The  husband 
died ;  afterwards  the  soil  died,  an  infant ;  the  mother 
administered  to  her  husband  and  son ;  and  assigned 
the  term  to  the  defendant  Rod.  The  question  was, 
who  was  entitled  to  the  trust  of  this  term  ?  whether 
it  belonged^to  the  plaintiff,  who  was  the  heir  at  law 
of  A*.  Pile,  or  to  the  defendant  Rod,  as  assignee  of 
the  wife  ?  It  was  decreed  that  it  belonged  to  Rod, 
and  had  not  ceased. 

29.  Where  a  term  for  years  becomes  vested  in  the  Merged  by  a 

TT    *  **1. 

person  who  is  seised  of  the  freehold,  by  which  there  ihe'pveehold. 
is  a  union  of  the  two  interests  in  one  person,  at  the 
same  time,  the  term  merges  in  the  freehold,  and  l>yer,  112. 
becomes  extinct*  ^ ' 

,  30.  Tenant  pour  auter  vie  made  a  lease  for  years,  Chamberlain 
and  died,  living  the  cestui  que  vie ;  it  was  agreed,  that  Buist.  1*2. 
by  this  the  lessee  for  years,  having  the  possession^ 
became  occupant ;  and  the  accession  of  the  freehold 
Vol.  I.  T 
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merged  his  estate  for  years.  But  if  in  that  cast  the 
lessee  for  years  had  made  a  lease  at  wiU»  and  then  the 
tettaht  pour  outer  vie  kad  died,  the  tenaot  at  iriU 
would  have  been  tiie  occupant;  consequently  the 
term  for  years,  being  in  another  penon^  would  not 
be  mej^gpad ;  there  being  no  ^on  of  the  term  aod 
the  freehold  in  one  person. 

Salmon  r.         31.  A.  seised  in  fee>  demised  to  B.  for  100  yean» 

Cro.  Ja.  619.  ^^  begin  at  a  future  time ;  and  before  that  time,  made 

a  lease  to  C.  for  21  years,  to  begin  presently.  B. 
before  the  commencement  of  his  term,  assigned  it 
back  to  A.,  who  afterwarda  granted  a  rent-chargei  for 
'  which  the  grantee  distrained  C.  The  question  va% 
whether  the  future  term  was  merged  in  the  inheritaiio^ 
.or  if  it  had  any  existence  in  A.  so  that  he  might 
thereout  grant  the  rent ;  for  then  it  would  avoid  the 
second  lease,  being  prior  to  it,  and  by  consequence 
be  liable  to  the  payment  of  the  rent*charge.  It  was 
resolved  that  the  first  term  was  merged. 

1  Inst.  332  b.      32«  Lord  Coke  has  laid  it  down  as  a  general  ruley 

that  a  man  cannot  have  a  term  for  years  in  his  own 
Tight,. and  a  freehold  in  outer  droits  to  consist  together ; 
as  if  a  man,  leasee  for  years,  takes  the  feme  lessor  to 
wife,  the  term  is  meiged. 

Lichden  r.        33.  This  case  appears  to  have  been  denied }  for  in 

Sll^Ab     ^^  ^^  ^^  ^*  ^^  ^^*^  *^*  ^  aperson  was  lessee  for 
934.  years,  reversion  for  life  to  A.,  a  married  woman  j  and 

the  lessee  granted  his  estate  to  the  husband^  and  after 
the  feme  d^ed ;  the  term  was  not  merged,  because  the 
husband  had  the  estates  in  several  rights;  for  the 
freehold  was  in  the  wife,  and  the  husband  only  seised 
in  her  right. 

34.  Where  the  union  of  the  two  estates  is  not 
occa^ned  by  the  act  of  the  termor,  but  by  an  act 
in  law,  there  will  be  no  merger  of  the  tenn.    .. 

10 
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9S.  A  man  poasessed  of  a  t^ro  for  years^  married ;  Phtt  v. 
afterwurds  the  kiheritaiice  desqcaaded  on  hifi  wife.   It  ^^^^'^^  275. 
iras  hdd,  that  the  tente  for  yeirs  of  the  b^s^and  wa? 
not  meiged ;  because  th€^  descent  was  an  act  of  l^w^ 
which  the  hiiabaad  could  not  preverd; ;  therefore  it 
should  not  torn  to  his?  prejudice. 

S^.  It  was  said  in  the  preceding  case,  that  if  the  1  Bukt.  11 8. 
husband  had  iame  by  his  wtfe,  after  the  inheritance 
dMcended  to  her,  so  as  thereby  he  became^  tetant  by 
the  curtesy,  and  acquired  a  freehcdd  in  hiaown  rights 
the  term  would  be  merged. 

37.  It  iff  hnd  down  by  RoU»  that  if  a  pei!Son  having  iRoUAb. 
s  term  for  years  as  executor,  purchases  the  reversion,  ^^^-  P^-  ^* 
tins  extinguisbes  the  lease  for  years,  though  he  has 
it  in  auftr  droiti  but  it  shall  be  assets.    In  Brooke's  Tit.  Execu« 


Ab.  it  is  said  that  the  lease  is  not  extinct,  as  to  the  ^^^^*  ^^j^J* 
creditors  of  the  testator.  mem,  pi.  57. 

98.  Lord  Holt  haa  said»  that  where  a  man  has  a  1  Ld.  Raym. 
term  aa  esatcutor,  and  purchases  the  inheritance,  the  ^^^* 
term  is  not  extinguished ;  for  that  would  be  a  wrong 
to  creditors^  and  amount  to  a  devasUmL    It  should 
however  be  observed,  that  as  far  as  the  interest  of  the 
executokv  who  purchases  the  inheritance,  extends ; 
and  as  between  his  heir  and  personal  representative ; 
the  term,  upon  principle,  appears  to  be  merged.'  And  idem. 
Lord  Holt  observed,  that  things  shaU  be  extinguished 
between  the  parties,  which  yet  still  remain,  and  have 
existence,  as  to  strangers. 

S9'  It  has'been  said,  that  the  descent  otihe  inhe-  3^^^  ^^^^  ji^^ 
riiance  on  a  person,  having  a  term  of  years  in  the  ^^^^^  A- 
land,  aa  executor,  would  merge  the  term.  But  Lord 
Chief  Baron  Gilbert  doubts  this,  and  says,  that  as 
well  in  the  case  of  a  purchase,  aa  of  a  descent,  aU 
agoeed  diat  the  term  would  not  be  extinct,  aa  to 
creditors. 

T  2 
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1  Inst.  338  h.      40.  Lord  Coke  lays  it  doi^n  th&t  a  man  may  have 

a  freehold  in  his  own  right,  and  a  term  in  outer  dmit. 
Therefore  if  a  man  lessor  take  the  feme  lessee  to 
wife,  the  term  is  not  drowned ;  but  he  is  possessed  of 
the  term  in  her  right,  during  the  coverture. 

Bac.Ab.Tit.      41.  The  reason  of  this  docrine  is  thus  iriven  by 

Lease  R  o  if 

Gilbert  :»-'<  Where  the  husband  is  himself  lessee,  and 
intermarries  with  the  lessor,  this  merges  his  own 
term  ;  because  he.  thereby  draws  to  himself  the  im- 
mediate reversion,  in  nature  of  a  purchase,  by  his  own 
voluntary  act ;  and  so  undermines  his  own  term. 
Whereas,  in  the  other  case,  the  term  being  existing 
in  the  feme  till  the  intermarriage,  is  not  thereby  so 
drawn  out  of  her,  or  annexed  to  the  freehold,  as  to 
merge  therein ;  because  that  attraction,  which  is  only 
by  act  of  law,  consequent  upon  the  marriage,  would, 
by  merging  the  term,  do  wrong  to  a  feme  covert;  and 
so  take  the  term  out  of  her,  though  her  husband  did 
,  no  express  act  to  that  purpose ;  which  the  law  will 

not  allow.*' 

1  Salk.  326.        42.  It  is  laid  down  by  Lord  Holt,  that  if  a  man  has 

a  term  in  right  of  his  wife,  and  purchases  the  freehold, 
this  is  no  extinguishment ;  because  he  has  the  term 
in  one  right,  and  the  freehold  in  another ;  in  which 
case  the  difference  of  the  rights  prevents  a  merger ; 
for  a  third  person  is  concerned,  and  may  be  prejudiced, 
which  could  not  be  by  act  of  law. 

a.  Inn.  338  a.      45.  It  is  settled,  upon  the  same  principle,  that  if  a 

lessee  makes  his  lessor  executor,  the  .  term  is.  not 
merged  i  for  the  lessor  takes  the  term  in  right .  of  his 
testator,  without  any  act  of  his.  Therefore  the  act  <^ 
law  which  cast  it  upon  him  wilL  preserve  it,  in  the 
same  manner  as  if  he  had  been  a  stranger ;  without 
any  regard  to  the  immediate  freehold  he  had  in  his 
own  right ;  which  was  only  accidental.  * 
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44.  The  statute  of  uses  expressly  saves  the  rights  Tit.  i  he  3. 
of  the  feofiees  to  uses ;  which  preserves  from  merger 
any  terms  for  years  that  may  be  vested  in  persons  to 
whom  lands  are  conveyed  to  uses  in  such  lands. 

45.  A  merger  of  estates  for  years  may  also  take  place  And  also  by 
in  consequence  ofasuxrender  of  them  to  the  person  in  ^"*^>'®'^^®''- 
remainder  or  reversion.  But  a  term  cannot  be  merged  i  Inst.  338  a. 
by  suirender  till  the  tenant  has  entered;  for  till  entry  2\t!^'^^' 
there  is  no  reversion  in  which  the  term  can  merge. 

If  however  the  lessee  for  years  enters,  and  after  assigns 

his  estate  to  another,  the  assignee  may  merge  the 

term  by  surrender,  before  entry;   because,  by  the  Vide  Tit.  32. 

entry  of  the  lessee,  the  possession  was  severed  and  ^'  ^' 

divided  from  the  reversion. 

46.  A  court  of  equity  will  in  some  cases  relieve  Equity  re- 
against  the  merger  of  a  term ;  and  make  it  answer  Me^^"°"^ 
the  purposes  for  which  it  was  created. 

47-  A  portion  was  directed  to  be  raised  out  of  a  Powell  y. 
term  for  years,  for  a  daughter.     The  fee  afterwards  2v2n* 90 
descended  on  the  daughter,  who,  being  under  age, 
devised  the  portion.     The  court  relieved  against  the  Thomas  v. 
meiger  of  tfie  term ;  and  decreed  the  portion  to  go  t-^'T"!**. 
according  to  the  will  of  the  daughter. 

48.  A  person  having  a  term  of  1000  years,  Sandere  v. 
assigned  it  to  the  owner  of  the  inheritance,  in  trust  ^^^^^loi 
for  his  wife  and  children ;  the  assignee  accepted  the 

trust,  and  declared  the  purposes  of  it.  The  Court 
of  Chancery  supported  the  trust,  notwithstanding  the 
merger  of  the  term ;  and  decreed  the  heir  of  the 
lessor  to  make  a  further  assurance  of  the  residue  of 
the  term  to  a  purchaser. 

49.  Tenant  for  years  may  assign  his  estate  to  any  AlienabU. 
other  person ;  or  create  a  smaller  estate  than  his  own ; 
unless  prohibited  by  a  particular  proviso. 
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50.  If  however  a  tenant  for  years  attempts  to  create 
a  greater  interest  than  he  lawfully  can,  whereby  &e 

i^lnst.251  6.  estate  in  remainder  or  reversion  is  devested ;  it  will 

operate  bjr  a  forfeitiure  of  his  estate.  And  Lord 
Coke  says^  if  tenant  for  life,  or  years,  of  land,  the 
reversion  or  remainder  in  the  king,  makes  a  fecrfbient 
in  fee,  this  is  a  forfeiture ;  and  yet  no  reversion  or 
remainder  is  deve3ted  out  of  the  king.  And  the 
reason  of  the  forfeiture  iis,  in  respect  to  the  solemnity 
of  the  feoffinent  with  liv^  (  tending  to  the  king^s 
disherison. 

51.  But  where  a  tenant  for  years  makes  a  lease  for 
a  longer  term  than  he  has,  it  is  no  disseisin,  nor  for- 
feiture ;  because  it  is  only^  contract  bet^eto  him 
and  his  lessee,  which  does  not  operate  on  tibe  interest 
of  the  lessor. 

52.  If  a  husband  possessed  of  a  term  for  years,  in 
right  of  his  wife  foKfoits  it,  this  shaU  bind  the  wife, 
because  lie  m^ht  have  disposed  of  it  at  his  pleasure. 

S8.  An  estate  for  years  is  not  forfeited,  if.  the 
person  in  remainder  or  reversion  is  a  party  to  th6 
eonvejtanoe  c  for  in  that  (ase  each  person  transfers 
only  what  he  may  lawfollyidien. 

54.  With  TeiQiect  to  forfeitures  by  ma^tler  of  record, 
it  jnay  be  laid  down  as  a  ^neral  nd^  thatievei;y  act 
by  matter  of  record,  which  operates  as  a  forfeiture  of 
an  estate  for  life,  wiU  also  operate  as  a  forfeiture  of 
an  estate  for  years. 
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Section  1. 

'« rpENANTat  wiil(says  Littleton,  S  68.)  is  where  Descrip. 
^    lands  or  tenements  are  let  by  one  man  to  ^*^*^^ 
another,  to  have  and  to  hold  to  him  at  the  will  of  the    . 
lesfor,  by  fofce  of  which  lease  the  lessee  is  in  posses- 
sion ;  in  this  case  the  lessee  is  caBed  tenant  at  wSl, 
becansfa  he  hath  no  certain  or  sure  estate ;  for  the 
lessor  may  put  him  out  at  what  time  it  pleaseth 
him.*' 

T4 


280 

§82. 


May  arise  by 
Implication. 
Brownl.  30. 
Alleo,  4* 


Lit.  §  70. 


Denn  v. 

Fcarnside, 
1  WUs,  R. 
176. 

Xrit.  §  132. 

460. 

1  iDst.  270  b. 

Jtis  at  the 
Will  of  both 
Parties. 
1  Inst.  55  a. 


Not  grant- 
able  over, 
I  Inst.  57  a. 


Title  IX.    Estate  at  WiU,  ^.  Ch.  I  §  S~^. 

2.  Littleton  says,  if  a  man  lets  land  to  another, 
to  have  and  to  h6ld  to  him  and  to  his  heirs,  at 
the  will  of  the  lessor ;  the  words,  to  the  heirs  of  the 
lessee,  are  void  ;  for  if  the  lessee  dies,  and  the  heir 
enters,  the  lessor  shall  have  an  action  of  trespass 
against  him. 

3.  An  estate  at  will  may  arise  by  implication,  as 
well  as  by  express  words.  Thus,  if  a  tenant  for  years 
holds  over  his  term,  and  continues  to  pay  his  rent  as 
before,  such  payment,  and  acceptance  of  rent,  creates 
an  estate  at  will. 

4.  Where  a  person  makes  a  feofiment,  and  delivers 
the  deed  to  the  feoffee,  without  giving  him  livery  of 
seisin,  and  the  feo&e  enters,  «he  becomes  tenant  at 
will.  ^ 

5.  Wliere  a  person  entered,  and  enjoyed  lands, 
under  a  lease  that  was  void ;  and  paid  rent  -,  it  was 
held  that  he  was  tenant  at  will. 

6.  As  a  tenant  at  will  acquires  the  possession  by 
the  consent  of  the  owner,  there  is  a  privity  of  estate 
between  them  ;  but  no  fealty  is  due. 

7.  Lord  Coke  says,  every  lease  at  will  must  in  law 
be  at  the  will  of  both  parties :  therefore  where  a  lease 
is  made,  to  have  and  to  hold  at  the  will  of  the  lessor, 
the  law  implies  it  to  be  at  the  will  of  the  lessee  also. 
So  it  is  when  the  lease  is  made  to  have  and  to  hold 
at  the  will  of  the  lessee ;  this  must  be  also  at  the  will 
of  the  lessor. 

8.  A  tenant  at  will  has  no  certain  and  indefeasible 
estate ;  nothing  that  can  be  assigned  by  him  to  another : 
because  the  lessor  may  determine  his  will,  and  put 
him  out  whenever  he  pleases. .  Therefore  if  a  tenant  at 
will  giants  over  his  estate  to  another,  who  enters  on 
the  land,  he  is  a  disseisor ;  and  the  landlord  may^have 
an  action  of  trespass  against  him. 
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9*  A  lessee '  at  will  made  a  lease  for  years,  and  Blunden 
the  lessor  entered.     Resolved,  on  solemn  argument,  cro  *Sn 
1.  That  this  was  only  a  disseisin  at  election,  and  not  302. 
prima  facie.    2.  That,  admitting  it  to  be  a  disseisin, 
the  lessee  at  will,  not  the  lessee  for  years,  was  the 
cBsseisor,  and  had  gained  the  freehold. 

10.  Where  an  estate  at  will  is  determined  by  the  This  Tenant 
lessor,  the  tenant  is  entitled  to  the  com  sown,  and  entide"  to 
other  emblements.     Otherwise  where  the  estate  is  Emblement*. 
determined  by  the  lessee.^  5  Rep.  1 16. 

11.  If  a  person  makes  a  lease  at  will,  and  is  after-  Idem, 
wards  outlawed,  by  which  the  will  is  determined,  the 
king  shall  have  the  profits ;  yet  the  lessee  at  will  shall 
have  the  com  that  was  sown.     But  if  a  lessee  at  will 

be  outlawed,  the  king  shall  have  the  emblements. 

12.  Tenants  at  will  have  no  power  of  committini;  Cannot  com- 
any  kind  of  voluntary  waste :  still  they  are  not  within  nnst.^ra. 
the  statute  of  Gloucester,  and  therefore  no  action  of 

waste  lies  against  them.  But  if  a  tenant  at  will  cutd 
down  timber  trees,  or  pulls  down  houses,  the  lessor 
has  an  action  of  trespass  against  him. 

13.  As  to  permissive  waste,  there  is  no  remedy  Lit.  §  71. 
aeainst  a  tenant  at  will,  for  he  is  not  bound  to  repair  County  of 

^  .     ,  1.1  /^  Shrewsbury's 

or  sustain  houses,  like  tenant  for  years.  Case,  5  Rep. 

14.  With  respect  to  the  acts  which  amount  to  a  f^.**  , 

What  deter- 

determination  of  an  estate  at  will  on  either  side,  the  mines  this 
first  and  most  obvious  mode  of  determining  it  by  the  -^^^®- 
lessor,  is  an  express  declaration  that  the  lessee  shall  i  inst.  55  h. 
hold  no  longer ;  which  must  either  be  made  on  the 
land,  or  else  notice  of  it  given  to  the  lessee. 

15.  Any  act  of  ownership  exercised  by  the  landlord  idem, 
which  is  inconsistent  with  the  nature  of  this  estate, 

will  also  operate  as  a  determination  of  it.  Thus,  if  he 
enters  on  the  land,  and  cuts  down  trees  demised. 
Or  makes  a  feoffment,  or  a  lease  for  years>  to  com- 
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nience  imm^atelyy  the  estate  at  will  is  theieby 
determined. 

16.  On  the  other  side,  any  act  of  deseitioni  or  which 
i$  inconsistent  with  an  estate  at  will,  done  by  the 
tenant,  will  also  operate  as  a  determination  of  t^ 
estate.  Thus,  if  the  ^itpt  aasigns  (fv^  the  land  to 
another,  or  commits  an  act  of  waste,  hj3  estate  is  there- 
by determined.  ]$ut  a  Terh^l  depUuntion  by  the 
lessee,  that  he  will  not  hold  the  lands  any  longer,  does 
not  determine  the  estate,  unless  he  also  waives  the 
possession. 

17*.  Neither  party  can  detenpine  an  estate  at  will 
at  a  time  which  would  be  prejudicial  to  the  other. 
Therefore,  if  the  lessee  determines  his  will  before  the 
day  oa  which  the  rent  is  due,  be  must  notwithstanding 
pay  it  up  to  that  time.  ^ 

'  18.  If  the  lessor  determines  his  will  before  the 
rei^t  is  du^  he  loses  it*  But  if  either  party  die  before 
tiie  Bent  is  due,  this  act  pf  God  shaU  not  be  produc- 
tive of  any  injury  ^  fyr  the  leaste^  if  it  be  of  a  hoHse^ 
^all  continue  till  tlie  ne^t  rent  day.  And  if  it  be  of 
UndSf  commendi^  at  Mii^haelma^t  it  shall  <^ontinu6 
till  the  summer  profits  are  received  by  the  represen- 
tatives of  the  tenant. 

19*  It  has  been  settied,  by  several  modem  cases, 
tlwit  six  m<«ith9  notice  to  quit  must  be  giveon  by  a 
landlord  to  his  tenant  at  wMl,  or  to  his  executors  { 
Wore  the  end  of  which  time,  an  gectment  will  not 
lie. 

20.  The  courts  aS  law  have  of  late  years  leaned  as 
much  as  possible  against  construing  demise^,  vrhere 
no  certain  term  is  mentioned^  to  be  estates  at  will ; 
but  have  rather  held  them  to  be  tenancies  from  year 
to  yfear,  aa  long  ^  both  piM^ies  pltiase-;  eyedaHy 
where  an  annual  rent  is  reserved* 
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21«  In  a  modem  case,  Mr.  Justice  Wilmot  sakl,  that  3  Burr. 
«<  in  the  conntiy,  leases  at  will,  in  the  strict  legal 
notion  of  an  estate  at  will,  being  found  extremely 
inconvenient,  exist  only  notionaUy ;  and  were  suc- 
ceeded by  another  species  of  contract,  which  was  less 
inconvenient.'^ 

Mr.  Hargrave  has  remarked  on  this  passage,  that  i  iQgt.  55  a. 
it  mean^  not  that  estates  at  will  may  not  arise  now,  ^-^^ 
as  wdOi  as  formerly ;  but  only  that  it  is  no  longer 
usual  to  create  such  estates  by  express  words ;  and  that 
the  Judges  incline  strongly  against  implying  them. 

22.  A  tenant  from  year  to  year,  having  acquired  Lit.  f  460. 
the  possession  by  the  con3ent  of  the  owner,  as  well 

as  a  tenant  at  will,  there  is  a  privity  of  estate  between 
them. 

23.  A  genearal  parol  demise,  at  an  annual  rent, 
where  the  bulk  of  the  farm  is  indosed,  and  a  small 
part  in  open  common  fields,  is  a  tenancy  from  year 
to  year. 

S4.  An  ejectment  was  brouidit  to  recover  the  Roev.Reei, 
possession  of  a  farm  of  about  60  acres  a£  land,  of  1171. 
which  51  were  indosed,  and  the  vest  lay  in  op^a 
fidds.     The  taking  was   from   old  Lady-day  I767, 
without  any  fixed  term,  ^t  40  L  a  year  vent,  payable 
at  Michaelmas  and  Lady-day.      It  was  proved  that    . 
a  fnistom  prevailed,  where  a  tenant  took  a  fiuan  in 
that  tcpwnship,  of  wjbdoh  part  consisted  ^  open  com* 
mon  fidd,  for  an  uncertain  term,  that  it  should  be 
considered  as  a  holding  from  three  years  to  three 
years. 

Loid  Chief  Justice  De  Grey  said,  that  alLlfsaaes  fi>r 
uncertain  terms  were,  jarima  Jacie^  leases  at  wall : 
that  the  reservation  of  jm  annual  rent  turned  them 
into  leases  from  year  to  year.  It  was  possible  tiiat 
circomstances  might  mdce  it  a  lease  for  a  kmger 
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term,  as  when  the  crop  did  not  come  to  perfection  ia 
less  than  two  years.  And  he  would  not  say  that  the 
nature  of  the  ground,  or  the  course  of  husbandry, 
might  not  deserve  to  be  considered,  when  such  a 
custom  came  nakedly  before  {he  Court  As  a  custom 
the  claim  could  not  be  supported ;  therefore  it  was  a 
lease  from  year  to  year. 

25.  Where  a  tenant  for  life  granted  a  lease  for 
years,  which  was  void  against  the  remainder-man,  and 
the  latter,  before  he  elected  to  avoid  it,  received  rent 
from  the  tenant ;  it  was  held  to  be  a  tenancy  from 
year  to  year. 

26.  Where  an  agreement  for  a  longer  term  than 
three  years  is  made  by  parol,  which  is  void,  as  to  the 
duration  of  the  term,  by  the  statute  of  frauds ;  there 
is  a  tenancy  from  year  to  year :  regulated  ih  every 
other  respect  by  the  agreement. 

27-  In  a  subsequent  case  it  appeared  in  evidence 
that  the  defendant  had  held  the  premises  for  two  or 
three  years,  under  a  parol  demise  for  21  years :  this 
being  void  by  the  statute  of  frauds,  it  was  contended 
at  the  trial  that  the  holding  should  have  been  stated 
according  to  the  legal  operation  of  it,  as  a  te- 
nancy at  will.  Mr.  Justice  Rook  considering  it  as 
a  tenancy  from  year  to  year,  over-ruled  the  objection. 
Upon  a  motion  to  set  aside  the  verdict,  on  the  ground 
of  a  misdirection.  Lord  Kenyon  said  the  direction  was 

r      r 

right ;  for  such  a  holding  now  operated  as  a  tenancy 
from  year  to  year.  The  meaning  of  the  statute  of 
frauds  was,  that  such  an  agreement  should  not 
operate  as  a  term.  But  what  was  then  considered  as  a 
tenancy  at  will,  had  since  been  properly  construed  to 
enure  as  a  tenancy  from  year  to  year. 

28.  Where  a  tenancy  from  year  to  year  has  once 
commenced,  it  continues  against  any  person  to  whom 
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the  lessor  afterwards  grants  the  reversion.    And  Mr.  Birch  vt 
Justice  Buller  has  said — "  It  would  be  unjust  to  a  i^xfnn  R. 
tenant  to  say  he  should  be  turned  out  by  the  assignee  378. 
of  a  reversion^  or  by  any  person  nrlaiming  under  his 
lessor,  when  he  could  not  be  turned  out  by  the  lessor 
himself:  on  the  other  hand,  it  is  no  injustice,  it  is  no 
hardship  on  the  assignee,  to  say,  he  must  comply  with 
the  same  rules  and  conditions,  as  the  person,  of  whom 
he  bought,  has  subjected  himself  to." 

29*  In  a  subsequent  case  it  was  held,  that  a  te-  Maddon  v. 
nancy  from  year  to  year  would  continue  against  an  2  Term  R. 
infant-  159. 

SO.  Tenancies  from  year  to  year  do  not  determine  And  devolre 
by  the  death  of  the  tenant,  but  devolve  to  his  execu-  ^®^«^"^"- 
tors  or  administrators. 

31.  A  person  having  an  estate  from  year  to  year  Doev. 
died  intestate ;  the  question  was,  what  interest  vested  axiJrmR  13 
in  his  administrator.  15  Ve8.'24i. 

Lord  Kenyon  said — Whatever  chattel  the  intestate 
had,  must  vest  in  the  administrator,  as  his  personal 
representative.  Then  it  was  supposed  that  some 
inconveniences  might  result  from  such  a  determina- 
tion, but  he  saw  none ;  and  many  inconveniences 
might  attend  a  different  decision.  The  tenancy  j^om 
year  to  year  succeeded  to  the  old  tenancy  at  will, 
which  was  attended  with  many  inconveniences. 
In  order  to  obviate  them,  the  courts  very  early  raised 
an  implied  contract  for  a  year ;  and  added,  that  the 
tenant  could  not  be  removed  at  the  end  of  the  year,, 
without  receiving  six  months  previous  notice.  All 
the  inconveniences  which  arose  between  the  original 
parties  themselves ;  and  against  whom  the  wisdom  of 
the  law  had  endeavoured  to  provide,  by  raising  the  Rex  v.  stone, 
implied  contract ;  existed  equally  in  the  case  of  their  295. 
personal  representatives. 
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SSL  It  appears  fiom  the  preceding  case,  and  naay 
others,  that  a  tenant  from  year  to  year  is  entitled  to 
mx  months  notice  to  quit,  ending  at  l3ie  es^piratton 
of  the  year ;  and  that  he  murt  also  give  the  landlord 
tile  same  notice. 
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Section  1. 

«  rr^ENANT  at  aulSerance  (8ay6  Lord  Coke)  is  he  Descrijp- 

^    tiiat  at  first  came  in  by  lawful  demdie,  and  after  ^  j^g;  j,^ 
Us  estate  ended,  contiimeth  in  possesrion ;  and  vrtong^ 
fuUj  h^ldeth  over/' 

S.  Thftis,  vAere  a  tenant  j9a»rmi£0rt^conthiue8  in  idem* 
posaettion  after  tke  death  of  the  cestui  fuexde;  or  a 
tenant  for  years  holds  over  his  term ;  they  beanM 
tenants  at  sufferance.  So,  where  a  person  makes  a 
lease  at  vill,  and  dies ;  the  estate  is  thereby  deter- 
■iined>;  and  if  the  lessee  continues  in  possession^  he 
is  tenant  at  siuiferalice. 

3.  Where  amam  comes  to  aparticidar  estate, by  ilatt-Wa. 
the  act  of  the  party ;  there^  if  he  hdlds  over,  he  is  ^r*"" 
tenant  at  suAnDOce.    But  wiiere  he  comes  to  ^iie  t 

particular  estete,  by  act  hr  law ;  te  if  a  guardian^  after 
the  fidl  age  of  the  heir,  continues  in  possession,  he  is 
not  tenknt  at  sufferance,  but  an  abator. 
.  4.  No  person  can  be  ten«it  at  sufferance  against  i  inst.  57  b. 
the  kii^  ^r  no  laches  can  be  imputed  to  him  in  not  ^^^^^^  ^^ 
entering  ^  therefore,  if  the  k&ig's  tenant  hdlds  over, 
be  will  be  considned  as  an  itilruder. 
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5.  There  is  no  privity  of  estate  between  a  tenant 
at  sufferance,  and  the  owner  of  the  land ;  for  this 
tenant  only  holds  by  the  laches  of  the  owner. 

6.  Tenants  at  sufferance  were  not  liable  to  pay 
any  rent  for  the  lands,  because  it  was  the  folly  of  the 
owners  to  suffer  them  to  continue  in  possession,  after 
the  determination  of  the  preceding  estate.  But  now, 
by  the  statute  4  Geo.  II.  c.  28.  §  1.  it  is  enacted,  that 
where  any  tenant  holds  over,  afler  demand  made, 
and  notice  in  writing  given  for  delivering  the  pos- 
session ;  such  persons  so  holding  over  shall  pay  double 
the  yearly  value  of  the  lands  so  detained,  for  so  long 
time  as  the  same  are  detained ;  to  be  recovered  by 
action  of  debt;  against  the  recovering  of  which 
penalty,  there  shall  be  no  relief  in  equity.  ^  \ 

7.  The  landlord,  by  himself,  or  by  his  agent  lawful- 
ly authorized,  is  the  proper  person  to  give  notice. 
But  it  was  held,  in  a  modem  case,  that  a  receiver, 
appointed  by  th^  Court  of  Chancery,  is  an  agent  for 
the  landlord,  authorized  by  this  act  to  give  a  tenant 
notice  to  quit  the  premises ;  and  that  a  notice  in 
writitig  to  quit,  is  of  itself  a  sufficient  demand. 

.  8.  A  notice  to  quit  under  the  statute  4  Geo.  II. 
may  be  given  previous  to  the  expiration  of  the 
lease  under  which  the  tenant  holds  the  land. 

9.  Lands  were  leased  from  the  10th  October  1763, 
for  eleven^  years.  The  person  entitled  to  the  rever- 
sion gave  a  written  notice  to  the  tenant  on  the  30th 
S^tember  1773,  and  again  repeated  the  like  notice 
on  the  7th  October  1774,  or  to  pay  double  value. 
On  the  10th  October  the  reversioner  went  on  the  pre- 
mises, and  demanded  possession,  which  was  refused. 

In  an  action  for  double  value,  the  jury  gave  a  ver-^ 
diet  for  the  plaintiff*  A  motion  was  made  for  a  new 
trial,  Because,  1..  By  the  statute  4  Geo.  II.  notice  to 
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quit  must  be  given  after,  and  not  before  the  expira<> 
tion  of  the  term.  2.*  The  lease  did  not  expire  till 
midnight,  and  possession  was  demanded'  in  the  pre« 
ceding  afternoon.  .         . 

Lord  Chief  Justice  De  Grey  was  of  opinion,  that 
the  notice  to  quit  might  be  previous  to  the  expiration 
of  the  term.  It  prevented  surprise,  and  was  most 
for  the  benefit  of  both  landlord  and  tenant.  Mr. 
Justice  Blackstone  said^  that  a  notice  or  requisition 
to  the  tenant  to  quit  at  the  end  of  his  term,  implied 
that  it  must  be  previous.  It  woiild  be  absurd,  because 
impossible  to  be  complied  with,  to  require  Vj/fer  the 
expiration  of  the  term,  that  the  tenant  should  quit  at 
the  expiration. — ^The 'motion  was  reftised. 

10.  Although  a  Jandlord,  after  bringing  an  eject-  Acceptance 
rnent,  and  after  the  time  laid  in  the  demise,  should  RenTnoBar 
agree  to  accept  the  single,  instead  of  the  double  rent,  to  iiecoverj: 
to   which,   by  the  statute,   he  is  entitled ;  yet  'he  GUder 
will  not  be  thereby  precluded  from  recovering  in  the  !;        ' 
ejectment. 

11.  It  was  held,  in  a  modem  case,  that  where  a  cobb?. . 
demise  is  for  a  certain  time,  no  notice  to  quit  is  g  £^^^'359 
necessary  at  or  before  the  end  of  the  term,  to  put  an 

end  to  the  tenancy.  That  a  demand  of  possession, 
and  notice  in  writing,  &c.  are  necessary  to  entitle  the 
landlord  to  double  rent  or  value:  That  such  demand 
may  be  made  for  that  purpose  six  weeks  afterwards,  if 
the  landlord  have  done  no  act  in  the  mean  time  to  ac- 
knowledge the  continuation  of  the  tenancy  :  and  he 
will  thereupon  be  entitled  to  double  value,  as  from  the 
time  of  such  demand,  if  the  tenant  holds  over. 

12.  By  the  statute  11  Geo.  11.  c.  19.  §  18.,  reciting  Tenants 
that,  irreat  inconveniences  had  happened  to  landlords,  fP^'^^%  Notfce 

.to  quit,  and 

whose  tenants  had  power  to  determine  their  leases,  after  holding 
by  their  giving  notice  to  quit,  and  yet  refusing  to  ^oubirilent 
Yql.  I.  U 


ego 
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deliver  up  the  possession,  when  the  landlord  hath 
agteed  vrith  another  tenant  for  the  same ;  it  is 
enacted — ^*  That  in  .case  any  tenant  or  tenants  fihall 
give  notice  of  his,  her,  or  their  intention  to  quit  the 
premises  by  him,  her,  or  them  holden,  at  a  time  men« 
tioned  in  such  notice,  and  shall  not  accordii^ly 
deliver  up  the  possession  thereof  at  the  time  in  such 
notice  contained ;  that  then  the  said  tenant  or 
tenants,  his,  her,  or  their  executors  or  administrators, 
tshall  from  thenceforward  pay  to  the  landlord  or 
landlords,  lessor  or  lessors,  double  the  rent  or 
^um  which. he,  she,  or  they  should  otherwise  have 
paid." 

13.  It  was  resolved  in  a  modem  case,  that  this  act 
is  not  confined  to  those  tenants  who  have  a  clause  in 
their  leases  enablingihem  to  quit  iit  the  end  of  seven, 
eleven,  or  fourteen  years;  upon  giving  notice ;  but 
also  to  parol  leases  for  a  year.  And  that  a  parol 
notice  was  sufficient,  because  the  statute  did  not 
require  a  written  one. 
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Section  1. 

E  now  come  to  treat  of  those  estates  which  are 
derived  from  imctiemoml  custom  and  usage, 
Disscrutioh,  g^nd  called  copyholds.  But  having  already  discussed 
^'  '^  ,the  origin  and  nature,  of.  copyhold  tenures,  it  will 

"here  only  be  -necessary  to  consider  the  piroperties  of 
the  estates  thus  held. 
lOescrit)-  2.  "  Tenant  by  cc^y  of  court  roll  (says  Littleton) 

$"73.  '  is,  as  if  a  man  be  seised  of  a  manor,  within  which 

-manor  there  is  a  custom,  which  hath  been  made  time 
out  of  mind  of  man,  that  certain  tenants  within  the 
same  mistnorliave  used  to  have  lands  and  tenements, 
to  hold  to  them  and  their  heirs  in  fee  simple,  or  fee 
tail,  or  for  term  of  life,  &c.  at  the  will  of  the  lord, 
according  to  the  custom  of  the  same  manor." 

3.  A  copyhold  estate  may  thierefore  be  described 
to  be  a  parcel  o(  the  demesnes  of  a  manpr,  held  at 
the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  by  a  grant  from  the  lord,  and  an  admittance 
of-  the  tenant,  entered  'pn  the  rolls  c^  the  manor 
court 

4.  The  title  of  copyholders  to  their  estates  was 
originally  deemed  so  precaridus;  that  it  was  held  in 

lit.  §77.      ^^  reign  of.  Edw.  IV.,  that  if  the  lord  ousted  his 
4  Rep.  21  h,  copyholder^  he  had  no  other  remedy  but  to  suehim 

by  petition.  It  was  however  laid  down  by  Danby, 
Chief  Justice  of  the  C.  B.  in  7  JSdw*  IV.>  and  by.  hia 
successor,  that  a  copyhplder,  observing  the  customs 
of  the,  manor,  and  performing  his  services^  should,  if 
put  out  by- the  lord,  have  an  action  .of  tresp^s  against, 
him.  A  doctrine  iy|iich  has  long  been  fully  esta* 
1  lust. 60 6.  Wished;  tox^  as  JLord  Coke,  says,  .''.albeit  he  ia 
^'  *  tenant  ad  vohmtateni  dtmini;  yet  it  is,  secimdum 
consueludinem  manerii.'' 
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r  5.  Copyhold  estates  are,  however,  still  saijd  ,to  be 
held  at  the  will  of  the  lord ;  and  this  position  is  so 
far  true,  that  the  freehold  of  aU  lands  he}d  by  this 
tenure  is  vested  in  the  lord.  The  copyholder's  estate 
is  not  so  great  as  even  an  estate  for  years.  The  w^l 
of  the  lord  is  not  however  arbitrary,  as  it  formerly 
was,^  but  must  be  conformable  to  the  cust^ns  of  the  • 
manor,    i  ' 

6.  It  has  been  already  stated,  that  there  i^  a  species  Free  Copy* 
of  copyhold  which  is  held  according  to  the  custom  of  pig^^tioiv 
tiie  manor,  not  at  the  will  of  the  lord ;  called  a  free  c.  3.  \  57. 
copyhold,  or  customary  freehold.    It  was  formierly 
held  that  the  freehold  of  these  was  in  the  tenant ;  »    i. 

^  '  Stephenson 

from  which  they  derived  the  appellation  of  custoipary  t.  HiU, 
freeholds.      But  it  is  now  fully  settled  that  the  JJj*;!''^^'^^ 
freehold  is  in  the  lord..  \   ConoUy, 

.7.  At  the  great  election .  for  Oxfordshire  in  the  '     * 

year  17^^  a  question  arose  whether  free  copyholders, 
holding  according  to  the. custom  of  the  manor,  and 
not  at  the  wjU  of  the  lord,  were  entitled  to  vote. 
Sir  William  Blackstone  has  written  a  tract  on  this 
subject,  intitled  Considerations  on  copyholders.  In 
which  he  contends  that  copt^holders,  of  this  kind  were 
not,  by  the  old  law,  entitled  to  vote  for  knights  of  the 
^hire ;  beeause  they  were  in  fact  vittein  aockmen^ 
*  whose  services  were  base  and  servile,  though  reduced 
to  a  certainty;  and  therefore  iheir  estates  were  not 
comprised  under  the  denotnination  of  free  lands  or 
tenements,  or  freehold,  within  the  meaning  0t  the 
statute  of  Hen.  VI.;  and  this  opinion  is  established  as 
law  V  by  the  statute  31  Qe6.  XI.  c;  14.,  which  enacts, 
that  no  person  who  holds  his  estate  by  copy  of  court- 
lt>ll  shall  be  entitled  to  vote  at  the  election  of  n 
knight  of  the  sbire. 

U3 
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Doc  v.  :  8.  Ill  a  modem  case  the  Court  of  K.  B.  hejd,  that 

7  £a8t,'299.    ^here  an  estate  was  parcel  of  a  manor,  and  demisable 

V  "d*!ih        ^"^^  ^y  ^^  licence  of  the  lord,  passing  by  surrender 

3  Bos.  &  Fill.  And  admittance,  to  which  the  tenant  was  admitted  W 

j^^'  the  description  of  a  customary  tenant,  habendum  to 

lUwlins,        the  grantee  and  his  heirs,  tenendum  of  the  lord  by  the 

"^  ^^*    rod,  according  to  the  custom  of  the  manor,  by  the 

accustomed  rent,  suit  of  court,  customs  and  other 

services ;  thefreehold  was  in  the  lord. 

JDoe  T^  9-  In  a  subsequent  case,  the  same  court  held,  that 

^^t^n'  customaiy  estates,  known  by  the  denomination  of 

tenant  right,  were  peculiar  to  the  ncnihem  parts  of 
England,  in  which  border  services  against  Scotland 
were    anciently  peiformed,    before   the   union    of 
England  and  Scotland  under  the  same  sovereign* 
And  although  these  appear  to  have  many. qualities 
aiid  incidents  which  did  not  properly  and  ordinarily 
belong  to  viUenage  tenure,  either  pure  or  privileged, 
(and  out  of  one  or  other  of  these  species  of  vill^uige 
all  copyhold  was  derived)  ;  and  also  had  some  which 
savoured  more  of  military  temu*e  by  i^cuage  certain, 
which  (according  to  Littleton,  §  ^.)  was  kni^t  sei^ 
vice ;  and  although  they  seemed  to  want  some  of  the 
characteristic  qualities  and  circumstances  which  were 
considered  as*  distingui^ing  this  species  of  tenurd ; 
viz.  the  being  holden  at  tibe  will  of  jthe  lord|  and  also 
the  usual  evidence  of  title  by  copy  of  courioroU ;  and 
were^  alienable  /  also,  contrary  to  the  usual  mode  by 
which  copyholds  were  aliened,   viz.  by.  deed  and 
admittance  thereon :  notwithstanding  ali.these  anot- 
malous  circumstances,  it  seemed  to.be  now  so  far 
settled  in    courts   of  law, .  that   these  customary 
tenant  right  estates  were  not  fieehold,   but  tibat 
they  in  efiect  fell  within  the  same  consideration  as 


u 
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copyholds,  that  the  quality  of  their  tenure,  in  this 
req>ect,  could  not  properly  any  longer  be  drawn  in 
question. 

10«  There  are  four  circumstances  necessary  to  the  circumstan* 
existence  of  a  copyhold  estate :  1.  A  manor.     2.  A  ^^h^^Ji^ 
court    3.  The  lands  must  be  parcel  of  the  manor,  istence. 
4.  They  must  have  been  demised,  or  demisable,  by 
copy  of  court-roll  from  time  immemorial. 

11.  With  respect  to  a  manor,  of  which  the  nature  ^  Manor, 
has  been  already  explained,  it  is  essentially  necessary..  Dissenation^ 
For  a  copyhold  estate  is  parcel  of  the  demesnes  of  a  ^*  ^'  ^  ^^' 
manor ;  and  held  of  the  lord  of  such  manor. 

12.  Although  the  demesnes  of  a  manor  be  severed 

from  the  services ;  or  the  services  extinct,  by  which  idem,  f  45, 
the  manor  is  in  fact  destroyed ;  yet  still  it  will  continue 
to  be  considered  as  a  manor,  so  far  as  is  necessary  to 
support  the  copyholds  held  thereof.    And  it  is  said  Gilb.  Tei>. 
that  a  tentot  in  dower  of  a  third  part  of  a  manor,  has  ^  ,', 

^     ^u  c  5  u  ij  Golds.  37. 

a  manor  tor  the  purpose  of  granting  copyholds.  135. 

IS.  As  to  a  court,  it  is  equally  necessary ;  the  tenant  a  Court. 
haviniF  no  other  evidence  of  his  ,title  but  the  rolls  of  i^*^-  ^^J^^  • 

1      '  rm  1./*.  4  Rep.  26  ©h., 

that  court.  There  are,  however,  two  difierent  courts  Gilb.  Ten. 
incident  to  a  manor.  A  court  baron  or. freeholder's  ^^^' 
court }  and  a  customary  court,  relating  only  to  the 
copyholders,  in  which  the  lord  or  his  steward  is  judge.. 
And  although  there  should  be  no  freeholders  in  the 
manor ;  by  which  the  court  baron,  and  even  the 
manor  itself;  is  in  some*respects  lost^  yet  there  still 
may  be  a  customary  court  For  as  these  two  courts 
are  distmct«  from  eadi  other  in  every  respect,  th& 
want  of  freeholders  does  not  prevent  the  lord  from 
holdihg'a  customary,  court,  for  his  copyholders. 

14.  It  was  resolved'  in  SO  Eliz.  that  where  the  lord  Melwich 
of  a  manor,  having  many  ancient  copyholders  in  one  4"Rep.  26  a. 
town,  granted  the  inheritance  of  all  the  copyholda  to  ^J^-  ^^^^ 

U4 
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Another,  the  grantee  might  hold  a  court  for  the  copy^ 
holders.  For  though  it  was  not  a  manor  in  law, 
because  it  wanted  free  tenants,  yet  as  to  the  copyhold 
tenants,  the  grantee  had  such  a  manor,  that  he  might 
hold  a  court  to  make  admittances  and  grants  of  the 
copyholds. 

15.  This  doctrine  is  confirmed  by  another  case,  ill 
37  Eliz.,  in  which  it  was  held,  that  where  the  lord  of  a^ 
manor  demised  all  his  lands,  which  were  granted  by 
copy  for  2,000  years,  the  lessee  might  hold  a  court 
for  the  copyholders. 

16.  Notwithstanding  these  authorities.  Lord  Chief 
Baron  Gilbert  says,  there  were  precedents  that  such 
grantee  of  the  inheritance  of  copyhold  lands  could 
not  keep  a  court ;  no  more  than  the  grantee  of  the 
inheritance  of  one  copyhold :  that  as  to  the  case  of 
Melwich  v.  Luther,  it  was .  said,  a  writ  of  error  was 
brought,  and  the  justices  and  barons  held  the  judge- 
ment erroneous. 

17*  In  a  case  subsequent  to  that  of  Melwich  v. 
Luther,  where  a  woman  was  endowed  of  several 
copyholds,  it  was  resolved  that  she  might  hold  a  courts 
and  grant  copies,  though  the  services  of  any  of  the 
freeholders  were  not  allotted  to  her>  but  only  the 
demesnes  and  the  copyholds. 

18.  A  grant  of  the  freehold  of  one  copyhold  will 
not  enable  the  grantee  to  hold  a  customary  court. 
The  copyhold  will  not  however  be  totally  destroyed 
by  such  a  grant :  but  the  copyholder  will  be  excused 
from  all  those  services  that  arise  by .  reason  of  the 
customary  court.  ... 

19*  It  was  resolved  in  27  Eliz.,  that  if  a  court  was 
held  by  a  steward  of  a  manor  out  of  the  manor^  and 
grants'  and  admittances  were .  there  made,  it.wQ^ld 
be  void  j .  for  the  court  of  the  manor  Ought  to  be 
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held  within  the  m^nor.    But  that  by  custom  the 

court  might  be  held  out  of  the  manor,  and.  grants.and 

admittances  made  there :   as  several  abbots,  priors, 

&c,  used  to  hold  courts  at  one  manor,  for  divers  l  Leon.  289^ 

several  manors ;  which  was  held  good  by  custom.  . 

20.  When  the  copyholders  are  assembled  in  the 
customary  court,  they  are  sworn  to  do  the  ordinary 
business,  and  are  called  the  homage. 

j«  21.  To  every   customary  court  a  steward  is  s^  Infra,  c.  2. 
pointe4  by  the  lord,  whose  duty  it  is  to  preside  in 
the  court,  to  determine  all  causes  arising  between 
the  copyholders,  and  to  take  c^e  of  the  court-rolls. 
The  Lord  of,  a  manor  may  retain  a  person  to  be  his  4  Rep.  30  a, 
steward  by  word  only  j  except  in  the  case  of  the  ^45^^^* 
Prowp. 

22.  The  steward  of  a  private  person  may  appoint  ld^^46^ 
a  deputy  uqder  hitHr:  whose  authority  will  be  as  great 
as  that  of  his  principal..   In  the  Earl  of  Rutland's  2BrownU 
case,  who  was  appointed  steward  for  life  of  a  manor  ^^^' 
by. the  Crown,  without  any  words  empowering  him 
to  make  a  deputy;  it  was  resolved,  that  he  might 
notwithstanding    appoint   an   under-steward.      For 
when  the  Crown  granted  him  the  office  of  steward, 
he  being  an  earl,  it  was  implied  in  law,  for  conye^ 
piency  sake,  that  he  might  make  a  deputy. 
,  23.  Every  copyholder  has  an  interest  in  the  court* 
rolls,  as  well  as  the  lord,  being  the  evidence  of  liis 
title ;  nor  can,  the  lord  deny  hipa  a  sights  or  copy  of 
a  court-roll ;  to  make  such  use  of  it  as  he  may  think  Rex  v. 
proper.    If  he  objects,  the  Court  of  King's  Bench  will  3  .^e^  r. 
direct  it;  and  if  the  lord  then  refuses,  an  attachment  i^^i* 
Will  lie  agamst  lum.  iOEMt.235. 

;  24.  Thp  third  circumstance  necessa^.  to  the  exists  The  Things 
ence  of  a  copyhold  is,  that  the  land  or  other,  thing  ^^^^06^0^ 
granted  be  pvcel  of  the  manor ;  for  a  copyhold,  i^  the  Manor. 
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I  Inst.  58  6.  part  of  the  dememes  of  a  manor.     It  is  not  however 

absolutely  necessary  that  the  lands  should  continue 

to  be  parcel  of  the  manor ;  as  it  has  been  shown,  that 

ante,  §  12.     where  the  lord  of  a  manor  granted  the  inheritance 

of  all  his  copyholds,  whereby  those  lands  were  severed 
from  the  manor ;  yet  the  copyholds  still  subsisted. 
And  demised       25.  The  fourth  circumstance  necessary  to  the  exist- 
by  Copy.       ®^c®  ^^  ^  copyhold  is,  that  tlie^  lands  or  other  thing 
Host.  58  6.    have  been  demised  or  demisable  by  copy  from  time 

immemorial ;  because  this  tenure  derives  its  whole 
force  from  custom  ;  so  that  no  new  copyhold  can  be 
created  at  this  day ;  that  is,  nothing  can  be  now 
granted  by  copy  of  court-roll,  which  was  not  granted^ 
or  grantable  by  that  tenure  before. 
Kemp  V.  26,  Upon  issue  whether  the  lord  of  a  manor  had 

carter 

1  Leon.  55.    granted  certain  lands  by  copy  of  court-roll,  according 

to  the  custom  c^  the  manor ;  it  was  given  in 
evidence,  that  within  the  said  manor  were  divers 
customary  lands  ;  that  the  lord  lately  at  his  court  had 
granted  the  lands  in  question  by  copy,  but  they  had 
never  been  granted  by  copy  before.  The  Court  held 
.that  the  jury  were  bound  to  find,  dommtis  non  concessit', 
for  notwithstanding  that  dejacto^  dominus  concessit 
per  copianij  yet  non  concessit  secundum  constiettidhiem 
maneriii  &c.  For  the  said  land  was  not  customary, 
nor  was  it  demisable,  as  the  custom  had  not  taken 
hold  of  it. 

27-  Though  lands  should  appear  to  have  been 

granted  by  copy  for  sixty  years  back  j  yet  if  there  has 

been  an  interruption  in  that  mode  of  granting  them» 

they  will  not  b^  deemed  copyhold. 

Ttverner  v.        28.  The  bishop  of  Norwich  being  seised  of  the 

SL^rfs?.  ^^^^^  of  N.  in  right  of  his  church,  granted  in 

10  Hen.  VHI.  parcel  of  the  demesnes  of  the  said 
manor  to  one  T.  and  his  heirs  by  copy.    These  lands; 
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had  never  been  granted  by  copy  before,  but  were 
held  in  this  manner  till  39  Hen.  VIII.  when  T.,  com- 
mitted a  forfeiture.  The  bishop  seised  the  land,  but 
regranted  it  to  him  immediately  by  copy ;  by  which 
it  was  again  held  till  8  Eliz. 

The  Court  determined  that  50  years  continuance 
was  requisite  to  fasten  a  customary  condition  upon 
the  land  against  the  lord :  and  though  the  original  com- 
mencement of  the  grant  by  copy  was  in  10  Hen.  VIII., 
from  which  to  8  Eliz.  was  more  than  sixty  years,  yet 
that  the  seisure  for  a  forfeiture,  which  happened  in 
23  Hen.  VIII.,  interrupted  the  continuance  of  the 
time,  which  might  hy  law  have  perfected  the  cus- 
tomaiy  interest ;  so  that  the  commencement  of  the 
copyhold  was  to  be  reckoned  from  23  Hen.  VIII.; 
which  not  being  sufficient  time  to  make  good  a  cus- 
tom, the  lord  might  enter  on  the  copyholder,  as  upon 
his  tenant  at  will. 

29*  Where  lands  which  from  time  immemorial  have  i  jnst.  58  h, 
been  demised  by  copy,  come  to  the  lord  by  forfeiture 
or  escheat,  he  may  again  grant  them  out  by  copy ; 
though  he  keep  them  in  his  hands  for  many  years, 
because  they  were  always  demisable  by  copy. 

SO.  It  was  resolved  in  41  Eliz.  that  where  a  copy-  Harris  v.  Jay, 
holder  of  a  manor  belonging  to  the  Queen  was  cro^^ifi^^' 
attainted  of  felony^  by  which  his  copyhold  estreated ;  699. 
the  queen's  steward  of  the  manor  might  grant  it  out 
again  as  copyhold,  without  any  warrant. 

31.  It  appears  to  have  been  resolved  in  24  Cha.  U\  Ep^  London 
that  a  grant  of  part  of  the  Mraste,  by  copy,  was  void;  3^**^'i24 
unless  similar  grants  had  been  made,  time  out  of 

mind. 

32.  In  a  subsequent  case  it  was  admitted  that  a  JJ"«**®*^- 
lord  of  a  manor  might  make  new  grants  of  part  of  Temp,  king, 
the  manor^  to  hold  by  copy  j  and  a  case  was  cited  to  ^* 
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this  purpose*  But  Lord  King  said,  that  in  the  case 

.  cited  the  grant  was  made  with  the  consent  of  the 

homage  ;  -  that  the  question  in  the  principal  case  was, 

whether  there  was  a  custom  to  do  it  without  the 

homage ;  which  must  go  to  law  ;  and  then  it  would  be 

considered  how  far  a  custom  to  make  such  grants^ 

without  the  homage,  was  good. 

Northwick  ▼. .     32.  In  a  modem  case  it  was  held,  that  although 

3 BoT&'PuL  ps^rcels  of  the  waste  of  a  manor  had  been  newly 

346.  granted  by  copy  of  court-roll,  yet  that  having  been 

granted  by  virtue  of   an  immemorial    custom  to 

•demise  parcels  of  the  waste  as  copyhold,  they  were 

.  to  be  considered  as  much  copyholds,  as  if  they  had 

been  immemorially  holden  by  copy  of  court-roll. 

Folkard  v.      That  the  tenure  had  its  foundation  in  custoitn,  which 

f  Tem  R.    ^^^  immemorially  attached  upon   the  waste,   the 

"^17.  ^subject  of  the  grant.     That  copyholdd  of  a  similar 

description  to  fJiose  in  question  were  very  common 
BoulcottF.  in  the  north  of  England,  and  had  often  been 
infra, Tit.  27.  xecognized  m  judicial  determinations. 
What  de-  .  33*  Where  lands  formerly  granted  by  copy,  are 
Custom  of  conveyed  by  the  person  entitled  to  the, freehold  and 
granting,  inheritance  of  them,  for  life,  or  for  years,  this  will 
4  Rep.  31  a.  destroy  the    custom    of  graiKting    them  by  ccpy. 

Because,  while  the  lands  are  iu  the  possession  of 
these  grantees,  they  are  neither  demised,  nor  demis- 
able, by  copy«  So  if  the  lord  makes  a  feofiment  in 
fee  of  such  lands,  upon  condition,  and  afterwards 
enters  for  the  condition  broken,  the  lands  can  never 
after  be  granted  by  copy. 
ante,  §  29.       ,  34,  It  has  been  stated,  that  copyhdds  escheated, 

or  forfeited  to  the  lord,  may  be  regranted  by  .copy. 

But  if  such  lands  are  *  extended  upon  a  statute  or 

4  Rep.  31 0.  recognizance,  acknowledged  by  the  lordj  or  assigned 

to  this  lord's  wife  for  dower;  although  these  impedi* 
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ments!are  by  act  of  law,' yet  as  the  custom  of  granting 
by  copy  is  interrupted  by  a  lawful  act,  the  lands  can^ 
never  after  be  granted  by  copy. 

55.  A  tortious  interruption  of  the  estate,  as  if  the* 4 Rep.  31  a. 
lord  be  disseised,  and  the  disseisor  die  seised ;  or  if^ 
the  land  be  recovered  against  the  lord  by  false  verdict, 
or  erroneous  judgement ;  will  not  destroy  the  custom 
of  granting  by.  copy.     Although  in  tliese  cases  the 
land  was    not   demised    or .  demisable .  during   the , 
interruption. . 

36.  Where  copyhold  lands  which  have  fallen  to 
the. lord  are  leased,  together  with  the  manor,  this: 
will  not  destroy  the  custom  oi  granting  them  .by/ 
copy. 

37.  Thus  it  was  held  by  the  Court  of  King's  Bench,  .Lee  ?. 
on  a  trial  at  bar  in  14  Cha*  I.,  that  if  a  copyholder  in.^^^^  q^* 
fee  surrenders  to  the  lord  of  the  manor  his  copyhold  ^21. 
estate  i  and  the  lord  makes  a  leiuse  for  years  of  the. 
manor,  together  with  the  copyhold,  by  the  name  .of 

his  tenement  called  H.,  that  it  was  not  a  detenni<«i 
nation  of  the  copyhold  :  because,  when  the  lord  1^ . 
the  manor,  it  was  included  as  parcel  of  the  manor.; 
For  the  manor  being  demised,  included  the  copyhold: 
as  parcel  of  the  manor;  and  the  naioiing  of  the. 
copyhold  was  surplusage ;  so  that  it  remained  always . 
as  parcel  of  the  manor,  and  demisable,  by  copy,  as.  it , 
was  before. 

38.  No  person  can  46Stroy  the  custom  of  granting  i  jnst.  68  6. 
land .  by  copy,  unless  he  is  proprietor  of  the  fee  **•  ^' 
simple   of  the  nvanoc ; ,  thus  if  a  person  who  is  only  Comsbie 
tenant  in  tail,  or.  for  life,  of  a  manor,  makes  a  lease  cra^^Bla. 
for  years  of  an  escheated  copyhold ;   though, ,  as  to.  459. 
himself,  the  custom  of  granting  by,  copy  is  thereby 
destroyed ;  yet,  as  to  the  tissue  in  toil,  or  the  jKver* 


309  Title  X.   Copyhold.   Oui.  §38-^42. 

aioner,  the  custom  is  not  destroyed.     So  it  is  in  the 
case  of  a  husband  seised  in  right  of  hia  wife. 
Roe  T.  39*  It  was  resolved  in  a  modem  case^  that  copy- 

3  Wib.^'.      ^^^^  lands  must  be  stated,  or  found,  or  pleaded,  to 
125.  have  been  demised  or  demisable  by  copy  of  court- 
roll,  for  time  out  of  mind;   otherwise  a  court  of 
justice  cannot  adjudge  them  to  be  copyhokL 

What  may  be  40.  With  respect  to  the  things  which  may  be 
^^  ^  granted  by  copy.  Lord  Coke  says,  aU  lands  and 
1  Inst.  58^.    tenements  within  a  manor,  and  whatever  concerns 

lands  or  tenementa^  may  be  granted  by  copy.     In 
Hoe  ▼.  37  Eliz.  it  was  said  by  the  court  of  C.  K  that  any 

4  Rep?dO  6.   P^^fit  o^  3^y  parcel  of  a  manor  may,  by  custom,  be 

granted  by  copy.    In  the  same  case  it  was  resolved, 

that  underwood  growing  upon  a  part  of  the  manor, 

m%ht  be  granted  by  copy ;  because  it  was  a  thing  of 

perpetuity,  to  which  a  custom  might  extend ;  for 

after  eveiyfelling,  the  underwood  grows  again. 

1  Inst.  58  k       41.  The  herbage  or  vesture  of  land  may  be  granted 

▼.*Sxon?      "^y  ^^y*'  I*^  *  modem  case  it  was  resolved,  that  a  per- 

7  East.  200.  son  might  hold  the  jnima  tonsura  of  land  by  copy, 

while  'another  might  have  the  soil,  and  every  other 
beneficial^  enjoyment  of  it,  as  freehold :  and  that 
andent  admiseaons  of  the  copyholders,  and  those 
under  whom  they  claimed  the  land,  by  the  description 
of  ires  acras  pratif  might  be  construed  only  to  carry 
the  prima  tonsura^  if  in  fact  they  had  enjoyed  no  more 
under  such  admissions ;  while  another  had  the  ailer- 
crop,  had  cut  the  trees  and  fences,  scoured  the  ditches, 
and  kept  the  drains.  Though,  the  copyholder  might 
have  paid  all  the  rates  and  taxes  ;  which  was  in  his 
own  wrong. 

I  Inst.  68  b.       42;  It  is  said  by  Lord  Coke  that  a  manor  may  be 

NeviirsCase 

II  Rep.  17/  giwted  by  copy :  and  it  was  resolved  in  1  Ja.  L  that 
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a  customary  manor  might  be  held  by  copy.  That  the 
customary  lord  might  hold  courts,  and  grants  copies. 
That  such  customary  manor  should  pass  by  surrender 

• 

and  admittance.  That  fines  should  be  paid  upon 
admittance^  as  well  upon  alienation  as  descent  That 
there  might  be  lord  customary,  mesne  and  customary 
tenant,  as  well  in  the  case  where  the  mesnalty  was  a 
tenancy  at  will,  according  to  the  custom  of  the  manor, 
as  where  there  was  a  tenancy  at  will,  at  the  common 
law,  of  a  manor. 

43.  Lord  Chief  Baron  Gilbert  says ;  in  such  case  Ten.  215. 
the  lord  may  grant  copies.     But  it  must  be  of  things 

which  have  been  usually  demised ;  and  that  he  cannot 
grant  all  his  demesnes  by  copy,  unless  they  have  been 
usually  demised. 

44.  It  was  resolved  in  4d  Eliz.  that  tithes  might  Sands  v. 
be  granted  by  copy  of  court-roll,  for  they. might  be  {^^Loll  Ah. 
parcel  of  a  manor.  498. 

In  Croke's  report  of  this  case,  Popham  is  said  to  Cro  Elis* 
have  been  of  opinion  that  tithes  were  not  grantable  ^^^' 
by  copy ;  because  a  manor  and  tithes  were  of  several 
natures;  so  it  was  impossible  that  that,  which  was 
not  parcel  of  the  manor,  could  be  demised  according 
to  the  custom  of  the  manor.  But  Gawdy  doubted, 
and  conceived  it  had  been  well  enough,  if  it  had 
been  so  used  time  out  of  mind. 

45.  Nothing  however  qan .  be  granted  by  copy,  co.  Cop. 
unless  it  lies  in  tenure,  or  is  appendant  to  something  ^  '^^- 
that  lies^in  tenure ;  therefore  rents,  commons  in  gross, 
advowsons  in  gross,  and  such  like,  cannot  be  granted 

by  copy.    But  an  advowson,  a  common,  or  a  fair, 

whidi  are  appendant,  may  pass  by  copy,  by  reason 

of  the  principal  thing  to  which  they  are  appendant? 

'    46.  Although  a  copyholder  is  admitted  to  hold  at  Copyholders 

th^  will  of  the  lord,  or  according:  to  the  custom  of  the  Estttwln 

Fee* 
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manor,  and  the  freehold  remains  in  the  lord ;  yet  it  is 

most  usual  to  grant  estates  of  this  nature  to  the  copy- 

,  holder  and  his  heirs ;  by  which  he  acquires  a  customary 

estate  in  fee  simple. 

And  Estates       *?•  It  was  formerly  much  doubted  whether  the 

Tail.  statute  De  Dams  extended  to  copyholds,  so  as  to  con- 

§  53.    *       vert  what  was  formerly  a  Conditional  fee  in  a  copy- 

Rowden  v.     hold,  into  an  estate  tail.     In  a  case  which  arose  in 

^*^Ca*  42  '*  •'*•  ^*  *^®  question  was,  whether  the  surrender  of 

a  copyhold  estate  to  a  person  and  the  heirs  male  of 
his  bodyj  there  being  no  custom  to  warrant  such  an 
estate,  gave  the  surrenderee  an  estate  tail,  or  a  con- 
ditional fee. 

It  was  held  by  Croke  and  two  other  justices,  against 

the  opinion  of  Yelverton,  that  the  statute  De  Donis 

•  '        did  not  extend  to  copyholds;  consequently  that  the 

surrenderee  took  a  conditional  fee.    '  -  * 

ante,  (  2.  48.  This  resolution  appears  contrary  to  the  passage 

already  cited  from  Littleton,  where  he  expressly  says 
1  Inst.  (W  b.  that  cepyholdsr  may  be  granted  in  tail.  Lord  Coke 
3  Rep.  8  A.  was' of  opinion  that  Littleton  must  be  imdcSristodd  to 
Reeresi  sp6ak  only  of  such  copy  holds  as  might  be  entailed  by 
Cro.Eliz.      ^g  particular  customs  of  the  manors  whereof  they' 

were  held :  in  which  caise,  the  statute  De  Donis  cfo^ 
operating  with  the  custom,  would  give  to  such  an 
estate  all  the  qualities  of  an  estate  tail. 
1  Jpft.  60  b.  49*  Lord  Coke  adso  8a|rs,'that  although  lands  have 
anci^tly  alid  usually  been  granted,  .by  copy  of  courts 
roll,  to  many  men  and  the  heirs  of  their  btodies,  thai 
woiild  not  prove  a  custom  of  entailing  copyholds :  tor 
such  grants  might  have  created  conditional  fees: 
But  if  a  remainder  had  been  limited  over  afler  such 
anestate,  and  enjoyed  j  or  if-  the  issue  had  avoided 
the  4ilienation  of  the  andestor;  '^or  recovered  ^e 
saofie  in  a  writ  of  foripedon  in  the  de&eender  j  ^'ese 
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and  such  like  would  be  suflScientto  prove  a-  custom 
of  entailing. 

50.  In  a  special  verdict  in  7  Ann;  the  question  was  Adams  y. 
whether  a  copyhold  could  be  entailed,  without  laying  ^  "J^^  J'  j  99^ 
a  special  custom  for  so  doing;  it  was  adjudged  by 

the  whole  Court  that  it  might.  Lord  Holt  rejected 
the  notion  of  Lord  Coke  about  the  statute  De  Donis 
co-operating  with  the  custom  :  and  held  that  that 

'statute  turned  all  conditional  fees  into  estates  tail. 

« 

It  has  been  the  constant  practice  for  the  last  century 
to  limit  copyholds  to  persons  and  the  heirs  of  their 
bodies ;  and  yet  there  is  no  case  in  which  any  doubt 
has  arisen  but  that  this  was  an  estate  tail  within  the 
statute  De  Donis. 

51.  Copyholds  may  also  be  granted  for  life,  and  And  Estates 
in  many  manors  the  custom  is  to  grant  copyholds  only 

for  one,  two,  or  three  lives  :  in  some  of  those  manors 

the  custom  gives  the  copyholder  a  right  to  a  renewal 

of  the  grant,  upon  the  falling  of  the  lives ;  from  which  Wharton 

they  are  called  tenant  right  estates.  infra,  c.  4. 

52.  Where   copyholds  are  granted  for  lives,  the 
person  who  pays  the  fine  takes  the  beneficial  interest ; 

and  the  other  persons  named  in  the  grant  are  trustees  Tit.  I2.c.  1. 
for' him. 

53.  It  is  laid  down  by  Roll,  that  if  a  copyhold  is  ko  general 
granted  to  two  persons  for  tliree  lives,  and  the  tenants  Occupancy 
pur  anter  vie  die,  living  the  cestius  que  vie^  there  shall  holds. 
be-  no  occupant,  but  the  lord  shall  have  the  estate ;  )i^J^[i 
for  no  one  can  gain  a  copyhold  by  occup?incy,  but  1  Roll  Ab. 
by  admission  of  the  lord.     Lord  Holt  has  said,  that       \  ^ 
an  occupancy  is  for  supplying  the  freehold  j  but  the  1000. 
freehold  of  a  copyhold  estate  is  in  the  lord,  and  the  zouch  ▼. 
tenant  has  only  an  estate  at  will.  Tone,  infra. 

54.  .There  may  however  be  a  special  occupancy  of  But  special 
a  copyhold.    For  Lord  Chief  Baron  Gilbert,  after  J^S''' 

Vol.  L  X 
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Ten.  326.       oiting  the  passage  above  stated  from  Roll's  Ab.»  says, 

if  the  limitation  had  been  to  the  tenants  and  their 
heirs  during  the  lives  of  the  cestuis  que  vie^  the  heir 
in  such  case  would  have  the  estate,  not  the  lord ; 
because  he  had  excluded  himselft  and  expressly 
granted  the  x;q)yhold  to  the  grantee  and  his  heirs, 
during  such  a  time.  This  doctrine  has  been  confirmed 
in  the  following  case. 

55.  Juliana  Ramsey  surrendered  certain  copyhold 
estates,  to  the  use  of  Richard  Tonson,  his  heirs  and 
assigns,  for  her  life ;  and  he  was  admitted  accord- 
ingly. Richard  Tonson  died  in  the  lifetime  of 
Juliana  Ramsey ;  and  the  question  was,  whether  his 
heir  was  entitled  as  special  occupant  ? 

Lord  Chief  Justice  De  Grey  said,  that  thou^  in 
copyholds  there  could  be  no  general  occupant,  since 
the  freehold  was  never  out  of  the  lord,  yet  it  did  not 
follow  there  could  be  no  special  occupant,  when  the 
lord  had  expressly  granted  the  estate  to  one  and  his 
heirs,  during  the  life  of  A.  B. ;  indeed  the  term  of 
special  occupant -was  in  such.  <case,  and  in  all 
others,  a  very  forced  and  improper  phrase.;  and  he 
thought  there  was  great  weight  in  i^at  was  said  by 
Vaughan,  201. — ^that  the  heir  took  it  as  a  descendible 
freehold.  Such  however  was  the  language  of  the 
law.  The  Court  was  unanimofittty  of  opinion  that 
the  heir  of  Richard  Tonson  took  as  spedal  occu« 
pant. 

56.  The  statutes  29  Ch.  IL  and  14  Geo.  II.,  which 
have  been  already  stated,  and  by  which  estates  jpmtr 
outer  'vie  are  appropriated,  where  there  is  no  special 
occupant,  do  not  extend  to  copyholds. 

Zouch  v.  57.  A  temnt  poto' azUer\ne  of  a  c(^yhdd  died  in 

7^E^t  186.  ^^^  lifetime  of  the  cestui  que  vie ;  his  administrator 

was  admitted,  and  brought  an  ejectment  (br  the 


Tit.3.c.  1. 
§  49.     • 
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recovery  of  the  land.  It  was  held  that  the  statutes 
29  Cb.  II.  and  14  Geo.  II.  did  not  affect  copy- 
holds ;  for  they  only  extended  to  estates,  by  the 
appropriation  of  which  no  persons  would  be  injured. 
Whereas,  if  they  were  construed  to  extend  to  copy- 
holds, they  would  operate  to  the  prejudice  of  the 
lord* 

58.  As  copyholds  owe  their  existence  to  imme-  Copybold 
morial    custom,   so  the    rules  by  which  they  are  ^"*^^™- 
governed  derive  their  e£fect  from  the  same  source. 
Hence  Lord  Coke  observes,  that  what  a  copyholder  i  Inst.  63  «• 
may  or  ought  to  do,  or  not  do,  the  custom  of  the 
manor  must  direct.    And  many  of  those  customs 
materially  difier  from  the  common  law. 

59*  Copyhold  customs  differ  from  those  which  Cro.Eliz. 
relate  to  freeholds  in  this  circumstance,  that  freehold 
customs  must  be  at  least  so  general  as  to  extend 
throughout  a  county ;  and  cannot  prevail  in  a  parti- 
cular place  only.  Whereas  a  custom  relating  to 
copyholds  may  be  good  in  a  single  manor. 

60.  There  are  two  sorts  of  copyhold  customs  j  1.  9  Rep.  75  6. 
General ;  extending  to  all  manors  in  which  there  are  p    »  n    ' 
copyholders,  and  warranted  by  the  common  law ;  of  Cro.  Ja.  671. 
which  the  courts  take  notice.    2.  Particular ;  prevail?  ^n.  i  lL)n. 
itksi  in  some  manors  only,  which  must  be  specially  266- 

r  .^  Ball's  Case 

pleaded.     These  are  construed  strictly ;  where  they  4  Leon.  237. 
are  contrary  to  reason,  morality,  or  justice,  or  not  Thorn  v. 
capable  of  being  reduced  to  a  certainty,  the  courts  Co.Sup.{i9. 
of  law  will  not  pay  any  attention  to  them.    It  should  rh*"^"*  ^f 
however  be  observed,  that  the  unreasonableness  of  a  Ely  v. 
custom  is  not  altogether  to  be  deduced  from  the  rules  2^[^°  gg. 
and  maxims  of  the  common  law :  for  there  is  no  parti-  "^i^l"  ^^ 
cular  custom  that  does  not,  in  3ome  respects,  contra-  1  wib.R.63. 
diet  the  common  law,  ^STl!??*  ^• 

X  Ji  7  East,  171. 
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61.  Lord  Coke  has  laid  it  down»  that  there  are  two 
pillars  of  custCNoai ;  one,  common  usage ;  the  other, 
that  it  has  been  time  out  of  nund.  Therefore  the 
person  who  maintains  a  costom,  must  shew  prece- 
dents  in  the  coort-rolls,  to  prove  the  usage :  without 
such  proof,  and  that  it  had  been  put  in  use,  although 
deemed  and  reputed  a  true  custom,  a  court  would 
not  give  credit  to  the  proof  by  witnesses. 

62.  A  regular  series  of  entries  in  the  court-rolls, 
is  sufficient  evidence  of  the  customs  of  a  manor ;  and 
an  ancient  writing,  handed  down  with  the  coiut^roUs 
from  steward  to  steward,  purporting  to  be  a  custom* 
ary  of  the  manor,  is  evidence  of  a  custom. 

63.  Lord  Hardwicke  has  said,  it  was  certainly  the 
rule  of  law  in  general  that  the  evidence  of  neigh- 
bouring manors  shall  not  be  admitted  to  sAiew  the 
custom  of  another  manor ;  because  every  manor  is 
to  be  governed  by  its  own  customs.  But  liiis  rule 
was  not  so  universal  as  not  to  be  varied  in  some 
instances ;  as  in  mine  countries,  Derbyshire,  &c.,  the 
courts  of  law  had  admitted  evidence  with  regard  to 
profits  of  mines,  &c.  out  of  other  manors,  where 
they  were  analogous  and  similar,  to  explain  or  cor- 
Toborate  the  custom  of  the  manor  in  question. 

64.  Copyholds  being  derived  from  the  tenfure  in 
villenage,  they  were  not  originally  within  the  juris- 
diction  of  the  king's  courts  at  Westminster.  If 
therefore  a  copyholder  was  ousted  by  a  stranger,  he 
could  not  implead  him  by  the  king's  writ,  but  must 
proceed  by  plaint  in  the  lord's  court,  and  make  pro- 
testation to  prosecute  the  suit  in  the  nature  of  an 
assise  of  novel  disseisin,  or  any  other  writ,  which  his 
cause  required.  Free  copyholders  were  also  inca- 
pable of  suing  or  being  sued  in  the  usual  real  actions  j 
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I 

but  had  ft  peculiar  method  of  process,  called  a  writ 
of  right  dose. 

65.  There  were  however  some  cases  in  which  the 
king's  courts    had  a  jurisdiction   over   copyholds,  ante,  §4. 
Thus  it  appears  to  have  been  settled  in  the,  reign  of 

Edw.  IV.  that  if  a  copyholder  was  ousted  by  the 
lord,  he' might  maintain  an  action  of  trespass  against 
him,  in  the  king's  courts.. 

66.  In  the  reign  of  Eliz..  it  was  resolved,  that  the  Melwich 
lessee  of  a  copyhold  for  one  year  should  maintain  4  ^^^  26  a. 
an  ejectment.     For  inasmuch  as  his  term  was  war- 
ranted by  the,  law,  and  the  general  custom  of  the 

realm,  it  was  reasonable  that,  if  he  was  ejected,  he 
^ould  have  an  action  of  this  kind.     Since  the  prac- 
tice of.  bringing  ejectments  for  copyholds  has  pre- 
vailed, the  jurisdiction  of  lords  of  manors  has  fallen  Rex  v. 
into  disuse.     And  the  Court  of  King's  Bench  has  in  2  Term  R. 
several  instances  granted  a  mandamus  as^ainst  a  lord  197. 
of  a  manor  to  admit  a  copyholder. 

67.  The  Court  of  Chancery* has  also  assumed  a  iP.Wms.., 
jurisdiction   over    copyholds ;    upon  the    principle 

that  equity  will  not  suffer  a  right  to  be  without  a 
remedy.  Therefore,  if  an  erroneous  judgement  be 
given  in  a  copyhold  court,  a  bill  may  be  exhibited 
in  Chancery  for  its  reversal. 

68.  The  Coiut  of  Chancery  will  also  compel  the  cro.  Ja.  368. 
lord  of  a  manor  to  admit  a  copyholder ;  and  to  hold 

a  court  for  that  purpose.  It  will  also  moderate  the 
rigour  of  customs,  and  relieve  against  excessive  fines, 
and  unreasonable  forfeitures ;  of  which  an  account 
will  be  given  hereafter. 

69.  Where  a  doubt  arises  respecting  the  customs  Fawcet  v. 
of  a  manor,  the  Court  of  Chancery  will  direct  an  '^x^%00. 
issue  to   try  what  those  customs  are :    but  is  not 

bound  to  send  a  custom  to  be  tried  which  primafacie 

X3 
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4  Ves.  Jun.    is  void  at  law*     It  will  also  grant  a  commigaion  to 

examine  witnesses  for  the  purpose  of  ascertaining  the 
customs  of  a  manor ;  and  to  set  out  the  boundaries 
of  copyholds,  where  they  are  intermixed  with 
freeholds. 
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COPYHOLD. 

CHAP.  11. 
Of  Copyhold  Grants^, 


1.  Nature  of »' 

4.  All  Lordg  of  Manors  may 

make  Grants* 
11.  Provided  they  haoe  a  lawful 

Ettate. 
13.  Though  under  personal  Dis^ 
abUiHes. 


15..  A  Steward  may  make  Granisk 
Id.  To    whom    Grants  may    be 

made. 
22;  TheOuMtommustheohserxed. 
31.  Copyhold  Grants  take  place 

^  mamy  other  Estates. 


Section  1.. 

TT  has  beea  shown  that  copyhold  estates  are  derived  Nature  o&. 
-^  from  a  voluntary  grant  by  the  lord  to  the  copy- 
holder, aco^ding  to  the  custom  of  the  manor,  under 
the  usual  services  and  returns..  And  grants  of  this 
kind  are  still  made  by  lords  of  manors^  of  lands  which 
have  been  demised  or  demisable  by  copy  ^  whenever 
they  fall  into  the  possession  of  the  lord  by  escheat, 
forfeiture,  or  any  other  determination  of  a  former 

grant. 

2.  Voluntary  grants  are  now  also  frequently  made 
in  those  manors,  where  the  custom  only  authorizes 
grants  for  life  or  lives;  for  whenever  the  estates 
thus  granted  fall  in,  they  are  usually  regranted  in 
the  same  manner.  ^ 

8.  Whenever  copyholds  are  transferred  from  one 
person  to  another,  or  descend  to  the  heir,  a  new 
grant  is  also  made  by  the  lord ;  so  that  in  fact  every  Tit.  37.  c.  l  • 
copyhold  is  held  by  a  grant  from  the  lord.    But  in 

X4 
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all  those  cases  the  grantee  must  be  admitted  in  the 
lord's  court,  and  the  admittance  entered  on  the  rolls  ; 
for  the  title  of  the  grantee  depends  entirely  on  the 
entry  made  in  the  court-rolls. 
AH  Lords  4    j^  ^g^  resolved  in  26  Eliz.  that  all  those  wha 

of  Manors  t       n  ^  •  •  .     ■ 

may  make      have  a  lawful  estate  ojr  mterest  m  a  manor,  be  it  m 

crrlfe  V        ^^^'  ^^  *^^»  ^^^  ^^  ^^  years,  or  even  at  will ;  if  a 
Pennifather,   copyhold  escheats,  or  comes  to  them  in  any  other 

1  Inst!  58  h.   ^^y»   ^^y  regrant  it,   reserving  the  ancient  rents, 

Nevill's  case,  customs,  and  serviccs ;  and  it  shall  bind  the  lord  who 

'  has  the  inheritance  or  freehold  of  the  manor ;  for 

each  of  them  is  dominus  pro  tempore^  and  within  the 

custom.     The  reason  is,  that  a  copyholder  does  not 

derive  his  estate  out  of  that  of  the  lord  only ;  for 

then  the  copyhold  would  cease  with  the  estate  of  the 

lord ;  but  from  the  custom. 

TcH.  205w  5.  Lord  Chief  Baron  Gilbert  says,  the  principle 

upon  which  this  doctrine  is  founded  is,  that  copyholders 
were  originally  mere  tenants  at  will ;  and  so,  though 
the  lord  pro  tempore  had  only  a  particular  estate,  yet 
he  might  grant  copyholds ;  as  it  could  be  no  preju- 
dice, but  rather  an  advantage,  to  the  succeeding  lord, 
in  respect  to  the  rents  and  services  reserved  in  such 
grants.  Besides,  the  succeeding  lord  might  turn  out 
the  copyholder.  And  when  the  law  was  so  altered 
that  the  copyholder  acquired  a  permanent  interest  in 
his  estate,  it  was  still  held  that  a  lord  pro  tempore 
might  grant  copyholds  in  fee,  though  he  had  but  a 
particular  estate. 
1  Inst.  58  6.       6.  If  a  lord  of  a  manor  devises  that  his  executor 

shall  grant  copyholds,  according  to  the  custom  of 
the  manor,  for  pa3mient  of  his  debts ;  -the  executor, 
.  though  he  has  no  estate  in  the  manor^  may  mak&. 
grants  accordingly. 
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7-  If  a  bishop  grants  customary  lands  by  copy/4Rep.  21  6. 
and  dies  ;  the  copyhold  is  not  determined.    Such  a 
grant  shall  also  bind  the  Crown,  where  the  tempo- 
ralties  come  into  the  king's  hands.     Nor  are  bishops  4Bac.Ab.72. 
and  other  ecclesiastical  persons  or  corporations  res- 
trained, either  by  the  stat.  1  or  13  Eliz.,,  from  making  ' 
grants  of  copyhold  lands  in  fee,  in  tail,  for  lives,  or. 
years,  according  to  the  custom  of  the  manor.     And 
no  confirmation  is  necessary  to  establish  such  ^nts, 
though  made  by  a  sole  corporation. 

8.  In  the  statute  1  Anne,  by  which  the  crown  is.l^t.  34. 
restrained  from  alienation,  there  is  an  exception,  as 
to  grants  or  admittances  of  copyholds,  parcel  of  any 
manor  belonging  to  the  Crown.     . 

9*^  It  was  resolved  in  S6  Eliz.  that  a  lord  of  a  CareVs  case, 
manor  who  was  only  tenant  for  life,  or  for  any  other     ^'    ''    ' 
particular  estate,  might  grant  copyholds  in  reversion, 
though  not  executed  in  the  life  of  the  grantor.     But  March  6. 
in  another  case  the  Court  was  of  opinion,  that  to  make  204.* 
such  a  grant  good,  there  should  be  a  custom  to  en? 
able  the  lord  to  grant  in  reversion.  .  Gay  v.  Kay, 

10.  If  tenant  in  dower  of  a  manor  grants  a  copy-  gg^'  ^^' 
hold  in  reversion,  where  by  custom  it  may  be  granted  1  RolL  Ab. 
in  that  way,  it  will  bind  the  heir  ;  though  the  rever-  shapland 
sion  be  not  executed  in  her  lifetime.     It  is  the  same  ▼•  Radlin, 
of  a  guardian  m  socage.  499. 

11.  Tliere  is  however  one  exception  to  this  rule;  Provided 
for  persons  not  having  a  lawful  estate  in  a  manor,  ^  \l„i^^ . 
cannot  make  copyhold  cri^nts.    Thus  it  is  settled*'  Estate. 

^i  t.       .  1    .  -J  In8t.58  6. 

that  tenants  at  sufierance,  disseisors,  abators,  or  m-  4  Rep.  24  a. 
traders,  cannot  bind  the  lawful  owners  of  a  manor 
by  their  grants  of  copyholds. 

1 2.  A.  was  tenant  of  a  manor  for  the  life  of  B.,  who  Rous  r. 
died;-  A.  continued  m  possession  of  the  manor,  held  4  ^gp^  24  a. 
courts,  and  made  voluntary  grants  by  copy.     Ad%  2  Leon.  45. 
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judged,  tliat  these  grants  did  not  bind  the  lessor ; 
because,  after  the  death  of  B.,  A*  was  only  tenant  at 
sufierance. 
Though  IS.  In  voluntary  grants  made  by  the  lord  himself, 

sonid^DiA^*  the  law  does  not  respect  the  quality  of  his  personJ 
abilities.  Por  be  he  an  infant,  turn  compos  mentis^  an  idiot  or 
^  34.     '       lunatic,  an  outlaw  or  excommunicate^  he  is  capable 

of  making  voluntary  grants. 
Idem.  14.  So  if  the  lord  of  a  manor  commits  felony  or 

murder,  and  process  of  outlawry  is  awarded  against 
him,  and  after  the  esigentt  he  grants  copyhold  estates 
according  to  the  custom,  then  is  attainted,  the 
grants  are  good ;  though  by  relation  the  manor  was 
Tit.  1.  i  78.  forfeited  from  the  time  of  the  e^ngent  awarded.    So 

if  the  lord  had  been  attainted  by  verdict  or  con- 
fession, any  grant  by  copy,  after  the  felony  or  murder 
committed,  would  be  good,  notwithstanding  the  re* 
lation. 
A  Steward  15.  A  Steward  of  a  manor  may  make  voluntary 
G^ts.  ^      grants  of  copyholds,  for  he  represents  the  lord  to  all 

intents.   And  where  a  copyholder  of  a  manor  belong* 

ing  to  the  Crown  was  attainted  oi  felony,  by  which 

his  copyhold  escheated ;  it  was  held  that  the  steward 

mi^t  grant  it  again  ea:  officio f  without  any  special 

warrant.    For  the  custom  of  the  manor  enabled  the 

steward  pro  tempore  to  grant  it ;  and  the  Crown  waa 

bound  by  the  custom. 

Harris  16.  A  Steward  appointed  by  the  king's  auditor  to 

Cro?^^.      hold  a  court  pro  hoc  vke^  cannot  make  voluntary 

699.  grants  of  copyholds ;  because  such  an  auditor  has  no 

authority  to  appoint  stewards. 

17*  A  steward  appointed  by  a  private  person  may 
make  vohintaiy  grants  of  copyholds,  notwithstanding 
any  subsequent  disability  of  the  person  who  appointed 
him. 


I 
I 


Title  X.    Copyhold.    Ch.  ii.  S  18—21.  315 

1 8.  A  lord  of  a  manor  granted  the  stewardship  Blewitt's  , 
thereof  by  deed  to  W.  S.  for  life.  The  lord  was  «»^»^y-^'- 
afterwards  found  a  lunatic,  and  his  estate  committed 
to  the  care  of  certain  persons.  Resolved,  that  the 
committees  could  not  grailt  copyholds,  as  they  had 
no  estate  in  the  manor.  But  the  lunatic,  by  his 
steward,  might  grant  copyholds,  according  to  the 
custom.  It  was  however  ordered,  that  the  steward 
shotild  grant  none,  without  the  privity  of  the  com- 
mittees. 

19-  All  persons  who  are  capable  of  taking  by  grant  To  whom 
at  common  ]aw,  are  also  capable  of  taking  grants  of  ^e  made, 
copyholds,  according  to  the  custom.     An  infant,  a  ^S^' 
person  of  nonsane  memory,  an  idiot,  a  lunatic,  an 
outlaw,  or  an  excommunicated  person,  may  also  be 
grantees  of  a  copyhold. 

20.  A  lord  of  a  manor  cannot  make  a  copyhold 
grant  immediately  to  his  wife. 

21.  The  Rev.  W.  Symes  being  rector  and  lord  of  Firebrass 
the  Manor  of  Compton  Martin,  in  the  county  of  2  w!b?BL* 
Somerset,  the  premises  in  question  being  parcel  of  254. 

the  said  manor,  held  by  copy  of  court-roll,  fell  into 
the  hands  of  the  said  rector  by  the  death  of  the  last 
tenant,  and  he  demised  the  same  to  his  wiife,  to  hold 
to  het  and  two  other  persons  for  their  lives.  It  did 
not  appear  that  there  was  any  custom  in  this  or  any 
other  manor,  for  a  lord  to  grant  lands  by  copy  of 
court-roll  to  his  wife  immediately,  without  the  inter- 
vention of  a  third  person. 

The  Court  said,  that  as  this  was  a  provision  by  a 
husband  for  his  wife,  they  would  be  glad,  if  possible, 
to  get  over  that  maxim  of  law,  that  a  husband  and 
wife  are  one  person,  therefore  could  not  grant  lands 
to  one  another.  So,  where  there  was  no  particular 
custom  in  a  manor,  the  common  law  must  take  place. 
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This  was  an  original  and  voluntary  grant  by  the  hus- 
band to  his  wife,  who  could  not  by  law  take  imme- 
diately from  him,  any  more  than  a  monk,*  who  was^ 
dead  in  law,  and  considered  as  no  person.  So  here 
was  no  person  to  take,  for  the  wife  and  husband  were 
only  one  person.  They  were  dealing  with  a  funda- 
mental maxim  of  the  common  law,  and  might  as  well 
repeal  the  first  section  of  Littleton,  as  determine  this> 
grant  from  the  husband  immediately  to  his  wife  to  be 
good,  where  there  was  not  so  much  as  the  shadow  of 
a  person  intervening.  The  Court  determined,  re- 
luctantly,  that  the  grant  was  void. 
The  Custom       22.  In  all  voluntary  grants  of  copyholds,  the  cus* 

^^erved        *^^  ^^  *^®  manor  must  be  strictly  pursued.     Lord 
Co.Cop.§4l.  Coke  says,  that  though  it  is  in  the  lord's  power  to 

keep  the  land  in  his  owi}  hands,  or  to  dispose  of  it 
at  his  pleasiu'e ;  yet,  because  in  disposing  of  it  he 
is  bound  to  observe  the  custom  precisely  in  every 
point,  and  can  neither  in  estate  or  tenure  bring  in 
any  alteration,  in  this  respect  the  law  accounts  him 
^  custom's  instrument. 
Ten.  108.  23.  Loid  Chief  Baron  Gilbert  has  observed  on 

this  passage,  that  the  reason  of  it  seems  to  be,  be- 
cause there  is  nothing  but  custom  to  warrant  the 
grant  by  copy,  which  ought  therefore  to  be  strictly 
pursued,  as  to  the  estates,  customs,  services,  and 
tenures ;  or  else  it  is  not  the  estate  that  was  granted 
before.  Yet  if  there  be  a  copyholder  in  fee,  it  seems 
the  lord  may  release  part  of  the  services,  and  not  do 
any  prejudice  to  the  copyholder's  estate.;  for  there  is 
an  estate  in  being;  that  appears  to  be  the  old  estate. 
But  when  the  lord  grants  a  new  estate  by  copy,  since 
it  is  an  estate  against  common  right,  and  warranted 
only  by  the  custoin,  that  must  be  strictly  pursued  to 
bind  the  heir. 
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24.  So  strict  is  the  law  in  this  respect,  says  the  Ten.  199. 
sfame  author,  that  if  the  rent  be  reserved  in  silver, 
where  it  anciently  was  in  gold ;  or  payable  at  two 
feasts,  where  anciently  it  was  payable  at  one  ;  or  if 

two  copyholds  escheat,  one  usually  demised  for  20 
shillings  and  the  other  for  10  shillings,  and  the  lord 
demises  both  for  SO  shillings  ;  it  is  not  good. 

25.  With  respect  to  the  estate  which  the  lord  may  i  Jnat.  52  6. 
grant,  it  has  been  resolved  in  many .  cases,  that  a 
custom  enabling  the  lord  to  grant  greater  estates, 

will  also  enable  him  to  grant  lesser  ones.  Thus  Gravenor 
where  the  custom  of  the  manor  was  that  copyholds  ^  Rf^^23  a. 
might  be  granted  in  fee  simple  ;  a  grant  to  one  and 
his  heirs  of  his  body  was  held  to  be  good.  For 
whether  it  was  a  fee  simple  conditional,  or  an  estate 
tail ;  it  was  within  the  custom.  So  the  lord  might 
grant  for  life,  or  for  years,  by  the  same  custom  ;  for 
an  estate  in  fee  simple  included  all. 

26.  The  custom  of  a  manor  was  to  grant  copyholds  Stanton  v. 
in  fee  or  for  life  solummodo  ea  capienti  ea^tra  manus  cro?£iiz. 
dornim.   A  grant  was  made  to  one  for  life,  remainder  373. 

in  tail,  remainder  in  fee.  It  was  objected,  that  it  511. 
ought  to  be  an  immediate  taking,  therefore  the  re- 
mainder was  void ;  also  that  the  custom  did  not  war- 
rant any  estate  but  for  life,  and  in  fee.  The  Court 
resolved,  that  the  grant  was  good  enough  ;  and  that 
the  custom  that  it  should  be  granted  solummodo  ea 
capienti  was  void. 

27*  If  customary  land  has  been  always  granted  in  Kemp  v. 
fee,  and  upon  an  escheat  the  lord  grants  it  for  life,  ^]^^  55^ 
it  will  be  good ;  for  the  custom  which  enables  him 
to  grant  in  fee,  will  enable  him  to  grant  for  life.  After 
the  death  of  the  grantee  for  Ufe,  the  lord  may  grant 
the  same  in  fee ;  for  the  grant  for  life  was  no  inter- 
ruption of  the  custom. 


S18 
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28.  If  the  custom  of  the  manor  be,  that  cqpyholds 
may  be  granted  for  three  lives,  an  estate  may  be 
granted  to  three  persons,  for  the  lives  of  two  ;  for 
this  is  not  a  greater  estate  than  for  three  lives, 

9Q.  It  was  found  by  special  verdict,  that  the  land 
was  ancient  copyhold,  demisable  for  one  or  two  lives ; 
that  it  was,  granted  by  copy  to  J.  Downes,  the  hus- 
band of  the  plaintiff,  .habendum  to  him  for  life,  and  to 
the  plaintiff  durante  viduitate  sua.  The  question  was, 
if  this  were  warranted  by  the  custom,  for  the  wife's 
estate,  for  it  was  no  absolute,  but  a  limited  estate. 
All  the  justices  held,  without  any  argument,  that  it 
was  good ;  for  when  die  custom  warranted  the  greater 
estate  for  life  to  be  made,  it  warranted  the  lesser 
estate;  especially  here,  because  this  was  also  an 
estate  for  life,  but  limited,  and  as  it  were  conditional. 

30.  By  the  custom  of  the  manor  of  Tregoar  in 
Cornwall,  customary  lands  are  demisable  by  cofiy  of 
court-roll,  to  two  or  three  persons,  ^  term  of  their 
lives,  and  the  life  of  the  longest  liver  of  them,  haben- 
dum successive  sicut  nominantur  in  chartOj  Sfc.  et  nm 
aliter :  and  the  person  first  named  in  the  grant  en- 
joys  the  tenements  to  him  alone  during  his  life,  and 
^90  does  the  second  and  third ;  and  the  lord  is  en- 
titled to  a  heriot  of  every  such  person  succesively 
dying  seised.  The  lord  granted  the  tenements  in 
question  to  one  Thomas  Norton  and  his  assigns, 
habendum  to  him  and  his  assigns,  for  the  lives  o£ 
J.  P.,  W.  W.,  and  of  the  said  T.  Norton,  and  of  the 
longer  liver  of  them  successive.  The  questicin  was, 
whether  this  grant  was  warranted  by  the  custom.  It 
was  ccHitended  that  it  was  void  in  toto^  not  b^g 
punuapt  to  the  custom  ;  for  the  grant  was  to  Thomas 
Norton  and  his  assigps,  habendum  for  his  own  life, 
and  the  lives  of  J.  P.  and  W.  W.,  which  varied  fcom 
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the  custom ;  and  though  the  grant  was  of  an  mferior 
interest  than  was  allowed  by  the  custom,  yet  it  being 
prejudicial  to  the  lord,  in  respect  of  his  tenure,  and 
of  his  services,  the  custom  would  not  warrant  it.  In 
this  case  T.  Norton  was  tenant  for  his  own  life,  and 
the  Uves  of  X  P.  and  W.  W. ;  for  they  were  not  named 
to  take  an  interest,  but  only  added  by  way  of  limita- 
tion of  estate ;  so  that  upon  the  death  of  T.  Norton, 
if  either  of  the  two  other  lives  were  in  being,  there 
would  be  an  occupant  of  the  copyhold,  which  would 
be  an  injury  to  the  lord,  when  a  stranger  would  have 
power  to  come  in  without  his  consent.  Lord  Chief 
Justice  Holt  said,  the  custom  consisted  of  three  parts 
1.  As  to  the  constitution  of  the  estate  granted,  which 
must  be  by  copy  of  court-roll.  2.  As  to  the  extent  of 
the  estate,  which  must  not  be  above  three  lives.  S.  As 
to  the  manner  of  the  estate,  which  was  difierent  from 
the  constitution  of  the  law,  by  the  operation  of  the 
custom  ;  viz«  to  two  or  three,  habendum  succesive  sicut 
nomkumtur.  When  a  custom  enabled  the  lord  to 
grant  for  three  lives,  he  could  grant  for  one  life,  for 
it  was  within  the  custom.  The  cases  cited  ill  sup- 
port of  the  grant  were  in  point.  Where  the  custom 
was  to  grant  in  fee,  yet  the  lord  might  grant  to  one 
for  life,  with  a  remainder  to  another  in  tail,  as  in 
tiie  case  of  Stanton  v.  Barnes ;  and  it  was  good,  ante  §  26. 
though  the  custom  was  to  grant  an  entire  estate  in 
fee  simple.  So  where  the  custom  was  to  grant  for 
life,  a  grant  durante  vidtutate  was  good ;  as  in  the 
case  of  Downes  v.  H<^kins,  though  it  had  a  dififerent  ante  §  29. 
detenaination ;  because  it  was  a  lesser  estate,  and  so 
within  the  custom.  Here  the  grant  was  only  to  T.  ^ 
Norton  during  his  own  life,  and  the  lives  of  the  other 
two';  tlie  consequenee  of  which  was,  that  if  T.  N.  died 
living  the  cettuit  que  vie^  since  there  could  be  no  oc- 


820  Title  X.    Copy/wkl.    CA.ii.  §30—35. 

cupant  of  a  copyhold  estate,  the  lord  upon  his  death 
would  have  his  heriot  custom,  and  also  the  land. 
So  that  it  would  be  no  inconvenience,  though  the 
lord  had  no  heriot  upon  the  death  of  the  other  two, 
because  he  would  have  the  land  itself. 

The  Court  was  unanimously  of  opinion  that  the 

grant  was  good. 

Copybold  31.  As  copyhold  grants  derive  their  effect  from 

dImIc^o?  ^    *^^  custom  of  the  manor,  and  not  from  the  estate 

many  other    of  the  lord,  they  are  considered  as  paramoimt  to,  and 

will  take  place  of,  many  other  titles,  which  are  prior 

to  them  in  point  of  time. 

Cbam  V.  32.  A  lord  of  a  manor  granted  copyhold  lands  for 

1  L^n.  1 6.    three  lives,  and  afterwards  married.     The  lives  de- 

4  Rep.  24  a.  termined  during  the  coverture.   The  lord  entered 

upon  those  lands,  and  kept  them  in  his  own  hands 

for  some  time ;  he  then  granted  them  out  again  by 

copy,  and  died.     The  wife  of  the  lord  claimed  dowen 

It  was  resolved  that  the  copyholder  should  hold  the 

lands  discharged  of  dower ;  because  he  was  in  by 

th6   custom,  which  was  paramount  to  the  title  of 

dower. 

Co.  Cop.  33.  Lord  Coke  says,  if  the  heir,  after  the  death  of* 

1  intt  68  b:  *^^  ancestor,  and  before  an  assignment  of  dower  to 

n.  6.  the  widow,  had  granted  lands  by  copy,  the  widow 

might  avoid  these  grants ;  because  instantly  upon, 
the  death  of  the  husband,  her  title  to  dower  was 
complete,  and  nothing  more  was  wanting  to  the 
confinnation  of  her  interest. 

34.  Voluntary  grants  of  copyholds  will  also  take 

place  of  any  prior  charges  or  incumbrances  created 

by  the  lord,  who  makes  such  grants. 

Sands  ?•  35.  The  Earl  of  Westmoreland  being  seised  in  fee 

2  Lton!To9.  ^^  ^^  manor  of  Kennington,  granted  a  rent*charge 

to  Sir  W.  Cord^ll  for  life.    He  aft^rwftrds  made  a^ 
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feoffinent  of  the  manor  to  Sir  John  Clifton,  who  made 

a  voluntary  grant  of  a  copyhold  to  one  Sands  for  life, 

according  to  the  custom   of  the  matior,  the  same 

being  an  ancient  copyhold.     The  rent-charge  being 

in  arrear,  a  distress  was  made  on  the  copyhold  granted 

to  Sands.     After  great  difierence  of  opinion,  it  seems  3  Leon.  59. 

to  have  been  finally  settled  that  the  copyhold  was  ^^bpoto^' 

not  chargeable ;  because  the  estate  of  the  copyholder  208. 

was  derived  from  the  custom,  which  was  paramount  202/    ^°' 

to  the  charge. 

36.  The  same  point  is  laid  down  by  Lord  Coke,  Co.  Cop. 
who  says,  if  the  lord  of  a  manor  acknowledges  a 
statute,  and  then  grants  lands  by  copy,  and  after  the 
manor  is  delivered  to  the  cognizee  in  extent,  the 
grant  by  copy  cannot  by  this  be  impeached. 

97.  Aldiough,  by  an  entry  for  a  condition  broken, 
prior  estates  and  incumbrances  are  in  general  de- 
feated ;  yet,  copyhold  grants  form  an  exception,  of 
which  an  account  will  be  given  hereafter. 
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Section  1. 

Ck>pyholders    T3  Y  the  general  custom  of  all  manors,  several  ser- 

Fcaity^  &c.     "'^  ^^®^  ^^  required  to  be  done  by  copyholders  to 
Lit.  §  84»      their  lords.    The  first  of  these  is  fealty.    Lord  Coke 

132.  . 

1  lust.  63  a.  ^y^9  ^^  doing  feally  by  a  copyholder  proves  that 

so  long  as  he  observes  the  customs  of  the  manor,  and 
performs  his  services,  he  has  a  fixed  estate.  For 
tenant  at  will,  that  may  be  put  out  at  pleasure,  shall 
not  do  fealty.  The  taking  of  the  oath  of  fealty  is 
now  alwa}rs  respited. 
Co.s«ip.  2.  Suit  of  court  is  another  service  to  which  all 

^  ^^-  copyholders  are  bound ;  for  otherwise  it  would  be 

impossible  for  the  lord  to  hold  a  copyhold  court ; 
every  copyholder  is  therefore  obliged  to  attend  the 
lord's  court,  and  to  be  sworn  of  the  homage. 


I 
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3.  In  many  manors  copyholders  are  also  liable,  by 
particular  custom,  to  the  payment  of  rent«service, 
rents  of  assise  and  reliefs ;  and  to  the  performance 
of  a  variety  of  services. 

4.  It  was  resolved  in  8  Ja.  I.  that  every  copy-  EntiUed  to 
holder  may  of  common  right,  and  as  a  thing  incident  Heydon  * 
to  the  grant,  take  housebote,  hedgebote,  and  plough-  v*  Smith, 
bote,  upon  his  copyhold.     This  right  may  however 

be  restrained  by  custom ;  namely,  that  the  copyholder 
shall  not  take  it,  unless  by  assignment-  of  the  lord, 
or  his  bailiff.  The  lord  cannot  therefore  cut  down 
all  the  timber  trees  on  a  copyhold  estate  ;  but  must 
leave  sufficient  for  the  reparation  of  the  houses,  and 
for  ploughbote,  &c. 

5.  A  cop}rholder  brought  an  action  of  trespass  Ashmesd 
against  the  lord  of  the  manor  for  cutting  down  trees  T'^"^^'^* 
on  his  copyhold,  alleging  a  custom  within  the  manor  55 L 
that  every  copyholder  for  life,  &c.  had  used  to  have 

all  timber  trees  growing  upon  his  land  for  the  repara- 
tion of  houses ;  and  that  all  the  timber  trees  growing 
upon  the  said  lands  were  not  sufficient  for  the  repa- 
rations, &c.    The  whole  Court  were  clearly  of  opinion 
that  judgement  ought  to  be  given  for  the  copy- 
holder,  because  it  appeared  he  had  not  enough  to 
repair  without  those  trees  \  therefore  judgement  coyld 
not  be  given  for  the  defendant  without  overthrowing 
the  casie  of  Heydon  v.  Smith.     And  Lord  Chief  Jus- 
tice  Holt  said,  that  a  copyholdSr  holds  the  trees  by 
copy  of  court^roll,  as  well  as  the  land  ^  therefore  it 
seemed  to  him  that  the  lord  could  not  cut  the  trees 
growing  upon  the  copyhold.    That  Cro.  Elia.  S6l. 
says,  the  copyholder  might  lop  the  trees  without  a 
special  custoip,  which  shewed  that  the  copyholder  had 
a  special  property  in  them. 


3U 
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This  judgement  was  affirmed  in  the  Exchequer 
Chamber,  and  reversed  in  the  House  of  Lords  *• 

6.  Where  the  custom  of  the  manor  is,  that  the 
copyholder  shall  employ  the  timber  cut  down  in  the 

9 

reparation  of  his  tenements,  yet  as  to  the  tops  and 
bark,  which  cannot  be  employed  in  repairs,  he  may 
sell  them  towards  defraying  the  charges  of  the  repa- 
rations. 

7.  The  Court  of  Chancery  will  direct  a  commis- 
sion to  set  out  sufficient  timber  and  wood  for  the 
copyholder,  for  all  manner  of  botes  and  estovers,  ac- 
cording to  the  custom  used  within  the  manor ;  and 
the  rest  for  the  use  of  the  lord. 

8.  A  copyholder  cannot  commit  any  kind  of  waste, 
unless  there  is  a  particular  custom  to  warrant  it,  for 
the  timber  growing  on  copyhold  estates  is,  by  the 
general  custom  of  most  manors,  the  property  of  the 
lord,  who  may  cut  it  down ;  provided  he  leaves  a 
sufficient  quantity  for  the  repairs  of  the  copyhpld. 

9.  A  copyholder  in  fee  may  however,  by  the  par- 
ticular custom  of  a  manor,  have  a  right  to  cut  down 
timber  trees  growing  on  his  copyhold,  and  to  sell  them 
at  his  pleasure,  which  has  been  adjudged  to  be  a 
good  custom.  It  has  also  been  held,  that  where  a 
copyholder  for  life  had  a  power  of  nominating  his 
successor,  a  custom  enabling  him  to  fell  timber  was 
good  4  because  he  was  quasi  a  copyholder  in  fee. 

J 0.  Acustom thatacopyholderfdrlifemay cutdofwn 
timber  is  unreasonable  and  void  \  for  it  is  a  destruction 


*  The  printed  case  in  this  appeal  is  in  Mr«  Seijeant  Hill's  CoU 
lection  of  Gases  in  the  House  of  Lords^  (now  in  Lincoln's  lao 
Library),  on  the  back  of  which  is  written  by  Lord  Cbief  Baron 
Ward-—"  This  judgement  was  reversed  by  eleven  against  tea  lords, 
and  against  the  opinion  of  all  the  judges  of  England.** 
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of  the  inheritance  ;  and  contrary  to  the  nature  of  an 
estate  for  life.    In  a  modem  case  it  was  held,  that  a  Mardmer 
copyholder  for  three  lives,  without  any  power  of  com-  2  Tem*R. 
pelling  his  lord  tarenew,  could  not  cut  down  timber.    746. 

11.  The  right  of  a  copyholder  to  cut  down  timber  Dunch  v. 
is  a  legal  one  ;  where  he  exceeds  or  abuses  it,  he  will  4  ^^qq 
forfeit  his  copyhold;  therefore  the  Court  of  Chan- 

eery  will  not  grant  an  injunction,  at  the  suit  of  a  lord 
of  a  manor,  to  restrain  his  copyholder  from  commit- 
ting waste. 

12.  Lord  C.  B.  Gilbert  says,  a  copyholder  of  inhe-  Ten.  327. 
ritance  cannot,   without  a  special  custom,  dig  for 

mines ;  neither  can  the  lord  dig  in  the  copyholder's 
land,  on  account  of  the  great  prejudice  he  would, 
thereby  do  to  the  copyhold. 

13.  An  action  of  trover  having  been  brought  by  Ep.  Wintonr  . 
the  lord  of  a  manor,  by  the  direction  of  the  Court  of.TvJ'l^**^ 
Chancery,  against  a  customary  tenant^  for  ore  dug  408. 

and  disposed  of  by  the  tenant ;  there,  never  having 
been  a  mine  of  copper  before  discovered  in  the  manor,^ 
the  jury  could  not  find  that  the  customary  tenant 
might  by  custom  dig  and  open  new  copper  mines :. 
the  Court  of  Chancery  held  that  neither  the  tenant 
without  the  licence  of  the  lord,  nor  the. lord  without 
the  consent  of  the  tenant,  could  dig  in  the  copper 
mines. ;  being  new  mines. 

14.  It  was  resolved  in  a  modem  case,  that  the  lord  Bourne  r. 
of  a  manor,  as  such,  had  no  right,  without  a  custom,  iq^^  yb9 
to  enter  upon  the  copyholds  within  his  manor,  under  CurtU  ▼. 
which  there  were  mines  and  veins  of  coal,  in  order  to  j^^  273. 
work  them ;  and  that  the  copyholder  might  main- 
tain trespass  against  him. 

15.  If  a  copyholder  suffers  the  buildings  to  decay,  \^^^'  ^  * 
it  18  waste ;  and  if  a  copyholder  builds  a  house  on  v.  Weeks, 
his  land,  it  is  waste  to  pull  it  down.  .  GiS^lSf* 

YS  235/ 
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Copyholds  1&  Copyholds  which  are  granted  ta  a  person  and 
Sblef*^*^  ^  **®*^^  "®  descendible,  according  to  the  rules  6f 
Tit.  29.  c.  5.  the  common  law ;  unless  the  custom  is  otherwise,  in 

which  case  the  custom  must  prevail. 

17.  Copyholds  do  not  however  in  other  respecJts 
partake  of  the  nature  of  freehold  estates  of  inherit* 
ance.     For  as  they  are  descendible  only  by  custom, 

» 

they  have  not  any  of  the  cdlateral  qualities  of  de- 
scent, unless  those  qualities  are  also  established  by 
the  custom. 
Alieniible  jg.  Copyhold  estates  are  not  alienable  by  feoffs 

and  devis-  ^'^  .        ,       , 

able.  ment,  or  other  common  law  assurance  ;  but  by  the 

general  custom  of  all  manors,  a  copyhdder  may,  by 
surrendering  his  estate  to  the  lord,  to  the  use  of 

Tit.  37.         another,  effectually  alienate  it. 

Tit.  38.  c.  3.  19.  Copyholds  are  also  in  general  indirectly  de- 
visable,  though   not   within  the  s^tute   of  wills* 

4  East.  271.  There  are  however  some  customary  estates  io  the 

north,  which  are  not  devisable,  either  directly  cir 
indirectly. 

May  be  leased      ^*  A  copyholder  may  by  the  general  custom  make 

n^n^h'  ^  ^^^^  ^^^  ^^^  y^" '  ^^  ^^y^  ^*^  '^®  licence  of 
Cop.  M.  the  lord,  make  a  lease  of  his  copyhold  for  any  nom*^ 
Co.^Cop.       jj^  ^f  years.    Lord  Coke  says,  if  the  lessee  be  ousted, 

he  shall  not  sue  in  the  lord's  court  by  plaint,  but 
shall  have  an  ejectment  at  the  common  law :  because 
he  has  not  a  customary  estate  by  copy,  but  a  war- 
rantable estate  by  the  rules  of  the  common  law. 
^^^•Ten.         21^  In  a  case  of  this  kind  the  lessee  may.  assign 

over  his  lease,  or  make  an  under-lease  for  years, 

without  any  new  licence.    For  the  lord's  interest  is 

Turner  ▼.       discharged  for  so  many  years  ;  and  if  the  copgrhdder 

Hut.  102.      dies  without  heirs-,  yet  the  lease  shall  stand  agaust 

Ten^^Jp*      ^^^  ^^^'  ^  feas^  of  hi^  licence,  which  amounts  to 

a  confirmation. 
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39.  The  lord  can  only  grant  a  lieence  to  lease,  GUb.  Idem* 
during  the  eentinuance  of  his  own  estate  in  the 
manor ;  therefore  a  le*ase  for  years»  made  by  licence 
of  a  lord,  who  is  only  tenant  for  life,  will  cease  at 
the  death  of  the  lord. 

23.  Copyholds  are  not  liable  to  the  payment  of  Not  liable  t# 
debts,  even  of  record ;   nor  to  debts  due  to  the  ^^\ 
crown,  because  if  a  creditor  were  allowed  to  take  Budd, 
possession  of  a  copyhold,  it  would  be  prejudicial  to  xit.  14.  §  79! 
the  lord.    Upon  the  de^th  of  a  copyholder  of  inherit-  ^  ^^P-  22  «. 
ance,  his  estate  is  not  assets,  in  the  hands  of  bis  heir,  Cooiflb«r 
as  freehold  estates  are,  for  payment  of  specialty  debts.  1^^^' 

24!.  Copyholders  not  having  the  freehold  of  thekf  subject  to 
lands,  their  widows  are  not  entitled  to  dower.     But  Free  Benirfi. 
in  most  manors  in  which  there  are  copyholds^  there      ^'     ** 
is  a  custom  that  the  widows  of  c^yhc^ers  shall  have 
a  certain  portion  of  their  husband's  lands,  for  their 
siipport,  which  is  generally  called  the  widcrw's  free 
bench.   As  this  right  depends  iipon  the  particulan 
customs  of  each  roanor,  it  varies  in  different  manors,, 
both  as  to  the  q^iantity  to  which  the  widow  is  en- 
titled, and  the  conditions  under  which  it  is  held. 

25.  In  most  manors  free  bench  consists  of  one  l  Inst.  33  bi- 
half  of  th«  hnsb^udd's  copying  i  in  ethers  of  a  third, 
or  a  fifthy  in  some  few  of  the  whole.    It  is  generally  i  Keb.  92C. 
an  estate  for  life  j  but  in  many  manors  is  forfeited  by 
incefirtinency,  er  a  second  marriage. 

36i  In  the  manors  of  East  and  ^est  Emboroe  in  BloiiAt 
Berkshire,  the  widows  of  copyholders  are  entkiei  to  ^^^ 
&ee  bench,  dum  sola  et  casta  Jiserint.  If  a  widow  is 
found  guilty  of  incontinency,  she  loses  hctf  free 
beneh ;  unlesfr  she  comes  into  Court  riding  badiwaa'ds 
upoB  a  black  ram,  Bslkd  repeats  certain  words}  the 
same  ci^tom  prevskils  in  the  manor  of  Chadleworth  ia 
Berkflhkef  and  that  of  Torre  in  Devonshire. 

Y4 
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91^.  Free  bench  is  not  only  incident  to  copyhold 
of  inheritance ;  but  also,  in  some  manors,  to  copy* 
holds  granted  only  for  life. 
Howard  v.         gg^  Loj^  Howard  beine  seised  of  the  manor  of 

Bartlet,  ^ 

Hob.  181.      Stockwood  in  Dorsetshire,  where  the  custom  was, 

that  the  widows  of  copyholders  for  lives  should  enjoy, 
during  their  widowhood,  the  customary  lands  of 
which  their  husbands  died  seised ;  granted  a  custom- 
ary tenement  to  John  Bartlet  for  life,  by  copy.  It 
was  resolved,  that  upon  the  death  of  J.  Bartlet  his 
Salisbury  wife  should  have  her  widow's  estate  in  the  land,  it 
infnu    *        being  an  excrescence,  which  by  the  custom  grew  of 

itself  out  of  the  estate. 
Gilb.  Ten.  9Q.  A  right  to  free  bench  attaches  before  the  ad- 

Z^       nutuoce  of  ^.e  hu*«d,  upo.  a  decent  or  »,- 
T.  AtkiiiR,       render.  But  a  widow  is  not  entitled  to  free  bench  out 

Tit:  12.  c.  2*  ^^  '^  tnxst  of  a  copyhold. 

Baker  ▼.  30.  Where  the  widow  of  the  anceiitor  holds  a  moiety 

Raraf^W.      ^  *^®  copyhold,  as  her  free  bench  j  the  widow  of  the 

son  will  only  be  entitled  to  a  moiety  of  the  remaining 
Tit.  6.  c.  3.     moiety  j  upon  a  principle  established  in  the  case  of 

dower. 
4  Rep.  30  6.       SI.  Where  a  widow  is  entitled  to  free  bench,  she 

shall  have  all  the  incidents  to  dower ;  therefore  will 

be  entitled  to  the  same  damages  as  a  dowress,  under 

the  statute  of  Merton. 
01aiid*8  Case.      32.  Where  free  bench  determines  by  the  act  of  God, 
Crof^liy^*    ^^^^  ^^  ^^  emblements,  as  in  the  case  of  a  freehold 
460.  estate  for  life.   Where  it  determines  by  the  act  of 

Tit  3  c   1 

<  24. '  *  '     ^^  widow,  as  by  incontinency,  or  a  second  marriage 

it  is  otherwise. 

Kitch.  123.        S3.  If  the  widow  be  entitled  to  the  whole  of  the 

copyhold,  as  her  free  bench,  she  may  enter  imme- 
diately ;  as  the  law  casts  the  possession  upon  her,  in 
the  same  manner  as  it  does  upon  the  heir,  in  cases  of 
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descent.  Where  the  widow  takes  a  portion  only,  it 
should  seem  that  the  possession  is  not  cast  upon  her, 
any  more  than  in  the  case  of  dower  at  common  law. 
Consequently  that  she  is  not  entitled  to  enter,  with- 
out an  assignment. 

34.  Ah  ejectment  will  not  lie  for  a  third  part  of  a  Chapman 
copyhold,  as  free  bench  ;  but  the  widow^  must  levy  a  2  Show^^R 
plaint  in  the  manor  court,  in  the  nature  of  a  writ  of  198. 
dower ;  and  the  homage  myst  set  out  the  same.     If 

the  custom  be  for  the  widow  to  have  a  third  part, 
not  in  the  nature  of  dower,  that  is,  in  severalty,  but 
in  common  with  the  heir,  it  is  then  otherwise. 

« 

35.  When  the  widow  is  admitted  to  her  free  bench,  Burneford 
she  holds  of  the  lord ;  and  the  heir  is  not  admitted  !*  ^"^^8- 
during  her  life:  which  Lord  Chief  Baron  Gilbert  1  Leon.  1. 
says,  plainly  proves  that  the  course  of  tenure  of  copy-    *"**      * 
holds  is  not  like  that  of  freeholds.    For  in  that  case  Tit.  6.  c.  3. 
she  should  hold  of  the  heir.  ^ 

36.  A  jointure,  whether  legal  or  equitable,  is  a  which  it 
good  bar  to  the  claim  of  a  widow  to  free  bench,  as  ^^^  *>y  • 

„  -  Jointure. 

well  as  to  dower. 

37*  A  man,  in  consideration  of  his  marriage,  and  to  Walker  v. 
make  some  provision  for  his  intended  wife,  by  deed  ^^^54 
executed  before  marriage  settled  upon  her,  if  she 
should  survive  him,  part  of  his  real  estate  for  her 
jointure,  and  in  full  bar  and  recompence  of  all  dower 
or  thirds  which  she  could  be  entitled  to,  or  any  way 
claim,  out  of  any  lands,  tenements,  messuages,  or  he- 
reditaments, of  which  he  then  was,  or  ever  after 
during  the  coverture  should  be,  seised  of  freehold  or 
inheritance.  After  the  marriage  the  husband  pur- 
chased copyhold  estates,  of  which  the  wife  got  pos- 
session upon  his  death,  as  her  free  bench.  It  was 
decreed  against  the  widow,  upon  the  principle  that 
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the  jointure  barred  her  of  free  bench^  as  weU  aa  of 
dower. 

38.  The  right  to  fiiee  bench  does  not,  like  dower» 
attach  on  all  the  copyholds  whereof  the  biisbaad  wa» 
possessed  during  the  coverture,  but  CMoly  on  those  of 
which  he  died  possessed*  or  as  the  custom  usually 
expresses  it»  whereof  he  died  seised  >  so  that  a  copy- 
holder may  defeat  his  wiife's  right  to  free  bench  by 
any  species  of  alienation. 

39.  Where  the  custom  of  the  manor  was,  that  the 
wives  of  copyholders,  dying  tenants  of  the  manor, 
should  be  endowed;  a  copyholder  became  a  bank** 
rupt }  the  commissioners  bargained  and  s<dd  his  c<^y- 
hold  for  the  benefit  of  his  creditors.  The  copyholder 
died  before  the  bargainee  was  admitted.  Resolved, 
that  the  widow  wasbanred  of  her  free  bench,  because 
her  husband  did  n<>t  die  tenant. 

40.  A  person  surrendered  his  copyhold  by  way  ^ 
mortgage,  and  died  widiout  paying  off  the  money» 
leaving  a  widow,  who  claimed  dower.  The  Court 
said  the  widow's  title  did  not  commence  by  the  mar- 
ria^,  if  it  did,  the  husbamd  then  could  do  nothing  to 
prejudice  it  \  but  it  was  plain  he  might  alien  op  extin- 
guish his  right.  The  free  bench  grew  out  of  the  estate 
of  the  husband,  it  was  his  dying  seised  which-  gate  th6 
widow  a  title  ;  as  the  husbiUMi  had  a  defeasible  estate^ 
so  the  wife  m%ht  have  her  free  bench  defeated. 

41.  Upon  a  motion  for  a  new  trial,  ii  appeared  thai 
the  custom  of  the  manor  of  WarBikister  was,  to  grant 
copyholds  for  three  lives ;  that  the  first  life  had  a 
power  of  surrendering  the  whole  estate}  and  the 
widow  of  a  tenant  who  died,  seised  was  entitled  to  her 
free,  bench.  That  one  F.,  then  a  copyholder  for  three 
lives,  ^lurendered  to  Hurd,  the   deceased  husband 
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of  the  defendant^  who,  by  licence  from  the  last  lord^ 
demised  to  Sing  erf  or  99  years,  by  way  of  mortgage. 
Then  Hm-d  died,  and  Singer  demised  to  the  plaintiff. 
The  widow  of  Hurd  claimed  her  free  bench,  there 
being  no  special  custom  to*  make  a  demise  of  tfaos 
kind ;  therefore  contended  that  the  estate  of  her  hus- 
band was  not  determined,  according  to  the  custbnl  of 
the  manor,  but  he  must  be  denned  to  have  died  ' 
seised  of  the  copyhold,  and  the  widow  still  entitled 
to  her  free  bench.  On  the  other  side  it  was  said, 
that  the  copyholder,  having  obtained  the  lord's 
lice&oe^  might  do  what  he  pleased  with  the  estate, 
and  could  have  conveyed  it  from  the  wife,  in  any 
form  he  thought  fit  ^  consequently  her  ri(^  of  ftet 
bench  must  be  subject  to  the  mortgage. 

The  Court  was  of  oponion,  that  the  widow  wib  not 
entitled  to  free  bench :  They  held  there  was  a  great 
diflferenc^  between  the  eustom  of  free  bench,  fbtmd 
in  this  case,  and  dower :  the  widow  was  entitled  to 
dower  of  all  her  husband  was  seised  of  during  the 
coverture,  but  here  her  right  was  confined  to  such 
estates  as  he  should  die  seised  of;  consequently  as 
between  lord  and  tenant,  they  mi^bt  defeat  the  wife's . 
estate  when  they  pleased. 

42.  ^  surrender  of  a  copyhold  to  the  lord,  fdr  Vaughan 
the  purpose  of  alienation,  will  therefore  operate  as  a  Tit.37.  c.  i. 
bar  to  free  bench.    And  even  a  surrender  to  the  use 

of  the  surrenderor's  wffl  bars  his  widow ;  because  i  In^t.  5d  b. 
there  the  copyholder  parted  with  his  estate. 

43.  It  was  held  in  2.  J^  I.  that  if  a  copyholder  Fardey's 
makes  a  lease  for  years,  his  widow  shall  not  avoid  it,  cro?Ja.  36. 
without  a  special  custom,  because  the  lessee  comes 

in  under  the  custom,  aiu^  by  the  lord's  licence,  as 
well  as  the  widow. 
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Ten.  321. 


Or  even  an 
Agreement 
to  convey. 

Hinton  y. 
Hinton, 
2  Ves.  631. 

Amb.  277. 
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44.  Lord  Chief  Baron  Gilbert  makes  the  following^ 
observations  on  this  case. — *'  It  seems  to  me  that  the 
feme  shall  not  in  this  case  be  endowed  of  the  thifd 
part  of  the  rent  and  reversion ;  because  customs 
ought  to  be  strictly  pursued ;  and  that  is  only  ta  be 
endowed  of  the  land.    Yet  it  seems,  after  the  lease 
ended,  she  shall  be  endowed,  for  the  husband  did  die 
seised ;  the  possession  of  his  lessee  being  his  own 
possession.     But  it  was  agreed  in  this  case,  that  by 
special  custom  the  feme  n^ight  avoid  the  lease.     This 
among  other  cases  proves  that  a  copyholder  may  dis- 
pose of  his  land,  and  bar  his  wife  of  her  free  beBch, 
unless  there  be  a  particular  custom  that  she  shall  avoid 
any  alienation,  &c.  made  by  him ;  for  then  the  par- 
ticular  custom  shall,  as  it  seems,  avoid  his  charge,, 
as  well  in  the  case  of  copyhold^  as  of  freehold  estates^ 
by  th^  common  law." 

45.  Even  an  agreement  to  convey  will,  in  eqaitj^^ 
bar  the  widow  of  a  copyholder  of  her  right  to  free, 
bench. 

46.  A  husband  copyholder  of  an  estate,  to  which,, 
by  the  custom  of  the  manor,  his  widow  was  entitled, 
as  her  free  bench,  in  case  he  died  seised  thereof, 
being  in  gaol,  entered  into  an  agreement  for  the  sale 
of  that  estate  to  his  son,  for  a  valuable  considera- 
tion. The  husband  died  without  having  executed 
the  agreement,  by  an  actual  surrender  of  the  copy- 
hold, and  passing  the  legal  estate  to  the  son ;  who 
brought  his  bill  for  a  specific  performance  of  the  agree- 
ment, to  the  exclusion  of  the  widow's  free  bench. 

Lord  Hardwicke  was  of  opinion,  there  was  a 
strong  equity  that  the  widow  should  be  bound,  as 
well  as  the  heir ;  and  decreed  the  purchaser  entitled 
to  relief  against  the  widow. 
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47.  A  bill  was   filed  for  a  foreclosure,  and  to  Brown  v. 
rompel  a  surrender  of  a  copyhold  estate,  under  a  ?  y^  j^^^ 
covenant  in  the  mortgage  deed,  to  surrender  those  256. 
premises  as  an  additional  security.  The  question  was, 
whether  this  covenant  of  the  mortgagor  barred  the 
right  of  his  widow  to  f5pee  bench.    The  custom  of 
the  manor  appeared  by  the  evidence  to  be,  that  the 
copyholder  could  convey  these  estates  by  surrender ; 
but  where  he  died  seised  of  the  estate,  the  widow 
was  entitled  to  it  during  her  widowhood,  as  her  free 
bench. 

Sir  R.  P.  Arden  M.  R.  said  it  was  perfectly  clear 
that  the  right  of  a  copyholder's  wife  might  be  barred 
by  her  husband,  by  any  act  done  for  valuable  con^ 
sideration,  whether  conveying  a  legal  estate,  or 
otherwise.  Upon  the  evidence,  supposing  this  a 
widow's  estate,  arising  out  of  an  estate  of  which 
the  husband  was  complete  owner,  and  Gould  bar 
her  estate,  he  was  of  opinion  it  was  that  sort  of 
estate  which  any  equitable  conveyance  would  bind^ 
Any  act  of  the  husband  for  valuable  consideration, 
barred  her  equally  with  a  legal  surrender ;  and  she 
was  compellable  in  equity  to  surrender  pursuant  to 
such  contract. 

4i8.  There  are  however  many  manors  in  which  the 
custom  is,  that  the  widow  shall  have  her  free  bench 
of  all  the  customary  tenements  whereof  her  husband 
was  seised,  at  any  time  during  the  coverture. 

49.  If  a  copyholder  does  any  act  which,  by  the  And  by  For- 
custom  of  the  manor,  amounts  to  a  forfeiture  of  his  ^"wture. 
estate,  his  wife  will  thereby  lose  her  free  bench;  iFre«m.5i6. 
because  every  thing  which  determines  the  estate  of  "*^'  ^'  ^' 
the  copyholder,  has  that  effect. 

50.  Where  the  lord  conveys  the  freehold  of  the  And  by  a 
land  to  the  copyholder  in  fee,  his  vrife  will  thereby  Freehold  to 
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lose  her  free  bench ;  because  the  copyhold  ia  destroyed, 
as  will  be  shown  hereafter.  If  the  lord  grants  the 
freehold  of  a  copyhold  to  a  stranger,  the  Mnfe  will 
not  lose  her  free  bench ;  because  tibds  does  net 
destroy  the  copyhold. 

51.  A  general  devise  of  other  lands  will  not  bar  a 
widow  of  free  bench :  ior  the  same  reason  that  it  will 
not  bar  dower.  But  where  it  is  expressed  to  be  in 
satisfaction  of  dower,  the  widow  is  then  put  to  iier 
election. 

32.  A  testator,  afler  devising  to  his  wife,  declared 
in  his  will,  that  what  he  had  before  given  her,  should 
be  in  full  of  all  dower,  and  right  of  dower,  or  thirds, 
which  she  m^ht  have  or  claim  in  or  out  of  his  re^ 
estate;  It  was  decreed  by  Lord  Hardwicke,  that  the 
devise  was  a  satisfaction  of  the  wife's  right  to  fiee 
bench  of  a  cc^yhold,  which  the  testator  had  pur* 
oi^ased  after  the  making  of  his  will ;  for  &ee  bench 
was  a  customary  right,  namine  doUs^  and  so  declared 
by  Bracton. 

53.  Curtesy  is  not*  incident  to  copyholds^  unless 
there  be  a  special  custom  to  warraqt  it.  Where  a 
custom  of  this  kind  jHrevails,  it  is  construed  strictly, 
and  not  extended  beyond  the  words.  Thus,  if  the 
custom  be,  that  where  a  man  marries  a  customary 
tenant,  he  shall  have  curtesy ;  the  women  must  be  a 
copyholder  at  the  time  of  the  marrii^ge. 

54.  The  custom  of  a  manor  was,  that  if  any  mui 
took  to  wife  a  customary  tenant,  had  issue,  and 
QutHved  his  wife,  he  should  be  tenant  by  the  cur- 
tesy. A  person  pleaded  that  he  took  to  wife  one 
Ann,  to  whom,  during  the  said  coverture,  a  customary 
tenement  of  the  said  manor  did  descend ;  that  he 
had  issue,  and  that  she  was  dead*  It  was  adjudged, 
that  the  husband  was  not  entitled  to  curtesy,  under 
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t^e  iQuatMi ;  beoftUM  Mf  wife  was  not  a  custoniary 
tmaat  at  the  time  of  the  marriage. 

X«ord  Ch«  Just.  Holt,   and  Powell,  Just  held  tliif  1  P.  Wms. 
MM  not  to  be  law ;  but  it  is  observable  that  it  is  2  Ld.  Raym. 
stdA^l  by  Lord  C.  B.  Qilbert,  without  any  expression  1028. 

^j.      1^  "^  Ten.  326. 

Cf  dissent. 

S5*  Although  the  wife  be  not  itctually  admitted  to . 
the  copyhold,  yet  the  husband  will  be  entitled  to 
curtesy. 

'    56.  The  custoQi  of  a  manor  was,   that  if  a  man  Ever  7. 
Imd  a  wife  seised  in  fee  of  copyhold  lands,  according-  moo?27L 
to  the  custom  of  the  manor,  and  had  issue  by  her, 
tfaiU;  ha  should  be  tenant  by  the  curtesy.     It  was 
fauadt  Aat  A.  a  copyholder  was  seised,   and  had 
issue,  a  ^daughtec,  who  was  married  to  J.  %  and  had 
issue.    A.  died,  hi^  daughter  entered,  but  died  wtth^ 
out  beng  admitted.    The  Court  seemed  of  opinion, 
that  the  husband  was  entitled  to  be  tenaiit  by  the 
cuflis^y,  before  admittance  of  the  wife ;  and  that  the 
delay  of  admittance  by  the  lord,  should  not  preju-  ^ilb.  Ten. 
dioe  the  hudMund,  who  was  a  third  person. 

BJ.  By  the  custom  of  some  manors  the  husband  of 
a  oopyhelder  is  entitled  to  curtesy,  though  he  has  no 
iseiie  by  his  wife.  But  such  estate  is  forfeitable  by 
a  second  marriagei. 

i98.  Oei^hoid  estates  are  as  much  under  the  con-  What  Su- 
trol  of  the  legi^iture  as  any  others.     But  where  they  J"  Copy.^*"^ 
are  not  Mcpresaly  mentioned  in  an  act  of  parliament;  Isolds. 
it  often  doaa  not  Quitend  to  thepi,  upon  the  ground 
that  it  was  not  the  iatention  of  the  legislature  that 
it  should  a£bot  tham. 

SQ.  Lard  Coke  has  laid  down  the  fdUowing  rules  Co.  Cop. 
for  distinguishing  between  those  statutes  that  do,  or 
do  not  extend  to  copyholds.     Where  an  act  of  par- 
liament alters  the  service,  tenure,  or  interest  of  the 
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land,  or  other  thing,  in  prejudice  of  the  lord,  or  of 
the  custom  of  the  manor ;  or  in  prejudice  of  the 
tenant ;  there  the  general  words  of  such  an  act  of 
parliament  extend  not  to  copyholds*  But  where  an 
act  is  generally  made  for  the  good  of  the  common- 
wealth, and  no  prejudice  may  accrue  by  reason  of 
the  alteration  of  any  interest,  service,  tenure,  or  cus- 
tom of  the  manor,  there  usually  copyhold^  are  within 
the  general  purview  of  such  acts. 

60.  In  conformity  to  these  principles  it  is  held,  that 
the  statute  4  Hen.  VII.  of  fines,  as  to  their  being  a 
bar  after  five  years  non-claim ;  the  statutes  of  bank- 
ruptcy, the  statutes  of  limitations,  the  statutes  of 
mortmain,  the  statute  7  Ann.  relative  to  conveyances 
by  infant  trustees,  and  many  others,  extend  to 
copyholds.  It  has  been  already  stated,  that  the 
statbte  JDe  I)<mis  extends  to  copyholds^  where  the 
custom  co-operates  with  it      * 

61.  But  it  is  also  settled,  that  the  statute  of  West- 
minster 2.  c.  18.  which  gives  the  writ  of  elegit  *y  the 
statute  11  Hen.  VII.  respecting  alienations  by  a  wife 
of  the  lands  of  her  husband ;  the  statute  of  uses  and 

jointures ;  the  statute  of  wills ;  the  statute  32  Hen*  VIIL 
as  to  discontinuance,  by  the  wife,  of  the  husband's 
lands ;  the  statute  13  Eliz.,  for  making  accountants 
lands  liable  to  the  debts  of  the  Crown ;  and  several 
other  statutes,  do  not  extend  to  copyholds. 

Tit.  32.  c.  z.       62.  Copyhold  estates  are  within  the  4th  section  of 

the  statute  of  frauds,  concerning  the  sale  of  lands ; 
and  the  7th  section,  which  requires  declarations  of 

Tit.  38.  c.  4.  trust  to  be  in  writing ;  but  they  are  not  within  the 

sections  of  ^  statute  which  relate  to  devises  pf 
lands. 
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10.  Not   due  from  Remamder- 

men, 
13.  JTUhtmt  a  Special  Outom. 
15.  Nor  unless  there  is  an  jilte* 

ration  of  the  Tenant. 


18.  Nor    on    an  Agreement    to 

surrender, 
20,  Only  ^due  on  Admittance. 
26.  Fmes  on  Change  oftheLord. 
30.  No  moreihan  two  Years  value 

can  be  demanded, 
41.  Exc^  on  voluntary  Grants* 

43.  Fines  must  be, assessed  seve^ 

rally. 

44.  ffhen  payable. 

45.  How  recovered. 
49.  O/HerioU, 


Section  1. 

TTTHEN  copyholds  were  allowed  to  descend  to  Koc.  upon 
^  ^     the  children  of  the  copyholders,  the  lords,  J^««?eDt. 
from  whose  permission  and  continued  acquiescence 
the  right  of  descent  was  derived,  would  not  admit  the 
heir  of  a  copyholder  to  succeed  to  the  land  whereof 
his  ancestor  died  possessed,  without  paying  some- 
thing; from  which  arose  a  custom,  that  upon. every 
descent  of  a  copyhold  a  sum  of  money^  or  fine,  was 
due  from  the  heir  to  the  lord,  as  a  consideration  for 
the  renewal  of  the  grant.    And  where  a  person  en-  Gilb.  Ten, 
ters  as  special  occupant,  he  is  also  liable  to  the  pay.  327, 
ment  pf  a  fine.  . 

Vol.  L  Z 
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4  Rep.  22  6.       2.  Tile  lord  is  not  however  entitled  to  a  fine  upon 
Gilb-  Ten.     ^  descent,  tUl  the  heir  is  admitted :  if  the  heir  re- 

fuses  to  come  in  and  accept  his  ancestor's  cc^yhold, 
infra,  c.  5.     the  Lord  cannot  cQmpel  him,  bat  may  seize  the 

estate  to  his  own  use.     The  death  of  the  heir,  or  an 

alienation  made  by  him  before  admittance,  will  not 

jiowever  deprive  the  lord  of  his  fine. 
Upon  volttn-  3,  If  a  lord  of  a  manor,  having  a  copyhold  by 
Cof  Cop."  *  escheat  or  forfeitme,  or  other  means,  makes  a  volun- 
4^'  22  &  **^  admittance  to  it,  which  implies  a  grant*  he 
Cro.  Ja.  103.  becomes  entitled  to  a  fine  from  the  new  tenant. 
Upon  Ad*  4.  Where  a  man  acquires  a  copyhold  by  the  custmn 
mission  of  ^  curtesy  i  or  a  woman  acquires  a  copyhold  by  the 
bj  the  Cur-    custom  of  free  bench}  a  fine  is  payable  in  Mme 

iVee^Bench.  ^^^^^^^^  ^^  ^^  admittance  of  these  tenants^  and  in 
Co.  Cop.       others  not.  - 

5.  As  the  power  of  alienating  copyholds  was  origL- 
don."    "^°*  '^fllly  derived  from  the  bounty  of  the  lord,  who  i^ 

still  a  party  to  every  alienation,  by  admitting  the 

'^T*  ^^'^  i'  ^^^^''^^^^^  ^^  become  his  tenant,  a  ^ne  was  paid  to  the 

lord ;  from  which  arose  a  general  custom,  that  a  fine 
was  due  to  the  lord  upon  every  alienation  of  a 
copyhold. 

6.  These  fines  are  preserved  by  the  6th  sectiop  pf 
llie  statute  12Cha.IL  c.  24;  by  which  it  is  pro- 
vided, that  nothing  in  that  act  shall  take  away  any 
fines  for  alienation  due  by  particidar  customs  of  par- 
ticular manors  and  places. 

Drunr  ▼.  y^  «p^0  ass^nees  of  a  bankrupt  must  be  admitted, 

1  Atk!  95.      and  are  consequently  subject  to  the  payment  of  a 

fine.    Lord  Hardwicke  has  therefore  recomended  it 
r30^?26^  to  commissioners  of  bankrupts  to  except  copyholds 

out  of  the  assignment  of  the  bankrupt's  estate,  as 
it  would  save  two  fines.  For  the  commissioners 
might  convey  to  the  purchaser  in  the  first  instanee.  ^ 
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B.  Where  a  copyhold  is  devised,  the  devisee  must  Upon  a 
be  admitted,  and  is  subject  to  the  payment  of  a  fine. 
The  executor  of  a  devisee  for  years  of  a  copyhold, 
claiming  under  the  testator,  must  also  be  admitted, 
and  pay  a  fine. 

' '  9.  Heniy  Grey  having  a  copyhold  estate,  devised  ^^*  of 
it  to  John  Taylour  and  Arthur  Lake,  their  executors  Abney,' 
and  administrators,  for  99  years,  if  three  persons  *  ^^^i  206. 
should  so  long  live  ;  after  the  death  of  the  testator, 
Tayiour  and  Lake  were  admitted,  and  paid  a  fine  of 
S80/.    Taylour  survived  Lake  and  died,  having  ap- 
pointed Doctor  John  Taylour  his  executor.     The 
question  was,  whether  he  was  obliged  to  be  admitted, 
and  to  pay  a  fine.    A  case  being  sent  out  of  Chan- 
eery  for  the  opinion  of  the  Court  of  King's  Bench, 
it  was  certified  that  the  executor  of  the  survfving 
trustee  ought  to  come  in  and  be  admitted,  and  pay 
a  fine. 

10.  By  the  general  custom  of  copyholds,  the  ad*  Not  due 
mittance  of  a  tenant  for  life  is -an  admittance  of  the  ^^V^^ 
persons  in  remainder ;  therefore  no  fine  is  due  from  meof. 
the  remainder-men.     For  although  there  is  an  altera-^  casT'^'' 
tion  of  the  tenant,  yet  there  is  no  alteration  of  the  4  Rep.  22, 
estate  ;  the  fine  not  being  assessed  for  the  particular  504. 
estate,  but  for  the  whole  inheritance.  *  Mod.  102. 

11.  The  father  being  seised  of  a  copyhold  estate, 
surrendered  it  to  the  use  of  himself  and  his  wife  for  -q^^^ 
their  lives,  remainder  to  his  son  in  tail.    The  father  v.  Corke, 
and  mother  were  admitted,  and  paid  a  fine  ;  being 

both  dead,  the  son  prayed  to  be  admitted  to  the 
remainder,  vwhich  was  done,  and  a  fine  of  58  /.  set 
upon  him ;  which  he  refused  to  pay,  alleging  that 
none  was  due,  he  being  admitted  by  the  admittance 
of  his  father  and  mother.  It  was  adjudged,  that  no 
fifte  was  due,  unless  there  was  a  special  custom  for  it« 

Z  2 
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Auncdme  V.       12.  A  copyholder  of  inheritance  surrendered  to  the 
Cro  ^j1u*3  1     ^^^^  of  his  wife  for  life,  remainder  to  his  youngest  son  in 

fee.  The  wife  was  admitted,  but  the  son  refused  to  be 
admitted  during  hi^  mother's  life.  Afterwards  without 
being^^  admitted,  he  surrendered  to  the  use  of  the 
plaintiff  in  the  lifetime  of  his  mother.  It  was  ad- 
judged, th^t  the  admittance  of  the  wife  was  the  ad- 

^         •  • 

mittance  of  the  son,  in  remainder :   for  she  being 
admitted  to  the  particular  estate,  the  remainder  de- 
pended on  that,  and  vested  without  other  admittance } 
for  both  made  but  one  estate. 
Without  a         13.  In  some  man6rs  fines  2U"e  due,  1)y  psurticularcus- 
(!u9tom.        -tom,  on  the  .admittance  of  persons  in  remainder ; 
4  Rep.  23  e.  but  even  in  this  case  the  admittance  of  the  tenant 
Gra?es,       '  ^ot  life  is  said  to  be  the  admittance  of  the  person  in 
1  Mod.  120.  Remainder,  but  not  to  prejudice  the  lord  of  his  fine } 

to  which  he  may  be  entitled  by  the  particular  custom 
of  the  manor.  And  it  was  held,  in  the  following 
ihoderii  case,  that  a  custom  requiring  a  remainder 
inan,  coming  into  possession  on  the  death  of  a 
tenant  ^or  life,  to  be  admitted,  and  to  pay  a  fine, 
was  good. 
Doer.  14.  E.  Jenney  was  admitted  in  1749  to  certain 

^b^t*522    copy^^W  estates  in  fee,  upon  whose  admission  a  full 
Aie  was  paid.    In  the  year  1765  he  surrendered  the 

lands  to  the  use  of  himself  for  life,  remainder  to  the 

'         • .  • 

defendant,  then  Ann  Brook,  spinster^  for  life,  with 
'diners  remainders  oven  On  the  10th  of  April  1766, 
£•  Jenney  was  admitted  tenant  of  these  lands,  to  hold 
io  himself  for  life,  according  to  the  form  and  effect 
of  the  said  surrender  by  the  rod,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  by  the 
rents  and  services  therefore  due  and  accustomed^ 
saving  every  person's  right.  No  fine  was  paid  bjr 
£.  Jenney  on  his  admission  in  1^766  as  tenant  for 
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life,  under  the  marriage  settlement,  or  assessed  or 
paid  in  respect  to  the  remainders.  In  August  1801, 
E.  Jenney,  the  tenant  for  life,  died  ;  the  defendant 
(his  widow)  was  called  on  to  be  admitted ;  there* 
upon  she  appeared  at  a  court  baron  of  the  manor, 
and  offered  to  swear  her  fealty,  or  have  it  respited ; 
but  refused  to  be  admitted,  insisting  that  she  was 
the  lord's  tenant  by  virtue  of  the  surrender  and  ad- 
mittance of  her  husband.  The  question  was,  whether 
the  lord  might  seise  the  copyhold  on  accoimt  of  this 
breach  of  the  custom.  The  jury  having,  foimd,  that 
by  the  custom  of  the  manor,  when  a  person  who  had 
been  admitted  tenant  for  life  of  a  copyhold  estate, 
holden  of  the  manor,  died,  the  tenant  in  remainder, 
whether  for  life,  in  tail,  or  in  fee,  should  come  in  to 
be  admitted,  and  pay  a  fine  thereon.  The  Court 
held  the  custom  good. 

l5. ,  A  fine  is  only  due  as  a  consideration  for  the  Nor  unless 
admittance  of  a  new  tenant;  therefore,  where  there  Alteration  of 
is  no  alteration  of  the  tenant,  no  fine  is  due.  ^^®  Tenant. 

16.  Thus,  if  a  copyholder  surrenders  for  fife,  re-  Co.  Cop. 
serving  the  reversion  to  himself,  and  the  tenant  for  ^ 
life  dies,  the  surrenderor  may  enter  without  paying  a 
fine,  because  the  reversion  was  never  out  of  him. 

17*  So  if  a  copyholder  grants  his  estate  to  a  stranger  Idem, 
upon  condition,,  apd  afterwards  enters  for  the  con- 
dition broken,  he  is  not  liable  to  the  payment  of  a 
fine,  because  he  comes  in  of  his  old  estate*. 

18.  A  covenant  or  agreement  to  surrender  a  copy-  Or  on  an 
hold  will  not  entitle  the  lord  to  demand  a  fine  from  ^ramnder. 
the  person  with  whom  such,  covenant  or  agreement  is 
made,  unless  he  demands  to  be  admitted* 

19-  One  Benham,  a  copyholder  o£  the  manor  ^^'^^  ^?*^ 
Hendon,   covenanted   to  surr^ider  to  (Groodrich  ^  Hendoo, 

covenant  the  homage  presented  at  the  lord's  fJJ*™  ****" 

Z3 
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court,  and  the  consideiiation  money  was  paid  ;  bt&t 
no  surrender  was  ever  inade  to  him*  Goodrich  then 
assigned  his  interest  in  the  copyhold  to  one  Rankin^ 
who  claimed  to  be  admitted.  The  lord  of  the  manor 
resisted  the  application,  on  the  ground  that  no  fine 
had  ever  been  paid  him  for  the  conveyance  to  Good- 
rich ;  that  this  was  a  mode  of  cheating  him  of  his 
fines ;  that  therefore,  before  Rankin  was  admitted; 
he  ought  to  pay  both  the  fines  that  were  due. 

The  Court  said,  that  all  the  lord  had  a  right  to 
require  was,  to  have  a  tenant ;  in  thid  case  he  had 
one  dusing  the  whole  time ;  that  any  private  agrae* 
ment  between  Benham  and  Goodrich,  not  followed 
up  by  a  sxmrender  of  the  estate,  coidd  not  give  th^ 
lord  of  the  manor  a  right  to  a  fine,  notwithstanding 
it  was  presented  by  the  homage. 

Onty^duc  on      gQ.  A  fine  being  only  due  on  the  admittaaee  of  a 

nelv  tenant,  it  follows,  that  where  a  person  who  ac- 
quires an  interest  in  a  copyhold  is  not  ofoUged,  from 
the  natuire  of  that  interest,  to  be  admitted  tenant 
to  the  lord,  he  is  not  subject  to  the  payment  of  a 
fine. 

Co.  Cop.  21.  Thus,  if  a  person  marries  a  woman  having  a 

'  ^^'  copyhold,  though  an  interest  becomes  thereby  vested 

in  him,  yet  as  he  is  not  i^eiaed  jure  proprw^  but  only 
Jure  alienoj  he  is  not  obliged  to  be  admitted ;  there-^ 
fore  is  not  liable  to  the  payment  of  a  fine. 

Idem.  22.  It  is  the  same  if  a  married  woman  be  a  termor 

of  a  copyhold ;  for  though  ^  term  becomes  vested 
in  the  husband  by  the  marriage,  so  that  he  may  dis- 

Tit.  8.  c  1. '  P^^  ^^  i^  ^  h^  pleases,  yet  he  is  oidy  possessed  of  it 

f  28.  in  right  of  his  wife^ 

Idem.  9S.  Where  by  the  custom  of  a  naaor  llier  bailiff  is 

to  have  the  wardship  of  the  heiF  of  a  copyholder^  lie 
sliall  not  be  admitted,  or  pay  a  fitae }  betanse  he  im 
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bttt  a  pernof'  of  the  profits ;  not  ita  his  own  right,  bdt 
HI  right  of  his  ward. 

24.  Where  a  testator  directs  certain  persons  to  sell 
his  copyholds,  they  need  not  be  admitted ;  conse- 
quently are  not  liable  to  the  payment  of  a  fine. 

25.  A  person  seised  in  fee  of  cc^yhold  lands,  by  Holder  v. 
his  will,  directed  that  A.  and  B.  should  make  sale  2  Wils/Rep. 
thereof,  and  apply  and  dispose  of  the  monies  arising  ^^^ 
therefrom  in  the  manner  mentioned  in  his  will.    A. 

and  B.  bargained  and  sold  the  lands  by  deed  to  one 
Ray  and  his  hws.  Ray  claimed  to  be  admitted 
under  this  deed^  which  the  lord  of  the  manor  refused, 
insisting  that  the  trustees  should  have  been  admitted  ta 
the  said  premises  previous  to  their  making  sale  thereof, 
and  have  paid  a  fine  for  thdr  admission.  The  Court 
was  of  opinioi^,  that  the  trustees  were  not  obliged  to 
be  admitted,  because  they  had  no  estate  or  interest, 
but  only  a  naked  power  or  authority ;  and  that  the 
lord  wais  boubd  to  admit  the  purchaser  to  the  copy^ 
hold. 

9&.  By  the  custom  of  many  manors  fines  are  due  Fmes  on. 
from  the  copyholders  on  every  chimge  of  the  lord,  the*I^rd! 
which  happens  by  the  act  of  God; 

27.  Upon  the  death  of  the  duchesa  ot  Somerset,  Duke  of  s^  , 
tile  duk^  her  husband,  who  was  tenant  for  life  in  ^!^^/* 
remainder  after  the  duchess,  under  the  settlement  J  Strt.  ^4. 
made  on  his  marriage,  claimed  a  general  fine  of  the 
several  customary  tenants.of  the  manors  of  Cocker- 
mouth,  &c.  in  the  county  of  Cumberland,  which  were 
the  inheritance  of  the  duchess.'    The  duke  having 
afeisessed  thek  fin^,  and  the  tenants  refusing  to  pay 
them,  the  duke  brought  his  bill  in  the  Court  of  Chan- 
cery,'to  eariiaUish  his  r^ht  to  these  fines,  as  the  next 
admitting  lord;    Hie  bill  stated,  that  it  was  the  cus- 
tom df  these  ihanors  for  the  lord  or  lady  tiiereof  for 
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the  time,  b^ing.  to  admit  the  several  teoanta  oS  the 
manors  to  their  re^ective  estates.  That;  by  ,virtue  of 
\  such  admittance,  the  several  tenants  had  a  right  to 
.hold  their  respective  estates,  during  the  joint  lives  of 
such  teiUMrt  imd  auch, admitting  lord  or  lady.  That 
m  consideration  of  such .  admittances,  the  tenants 
had  time/outof  mind  respectively  paid  to  such  ad- 
mitting  jiord  a  fine  or  gressmn^  which  had  been  ge- 
'  nersdly  assessed  by  the  lord's  stewai'd,  at. a  court  held 
for  that  purpose,  called  the  court  of  demissipns.  That 
tt][esefine^  or  gressu/m^aexe  called  tfaegenenil  fines,  and 
Vere  ^  du^  to.  the  next  succeeding  lof  d,  upon  the  death 
of  tpe  last  admitting  lord,  by  whose  death  these,  was 
^a  genersd  determination  of  the  estates  of  the  tenants. 
The  fii^es  which  the  dulce  demanded  were  the  general 
fines,  which  he  ini^sted  were  due  to  hini  as  next  ad- 
mitting  lord,,  ujpoa  the  death  of  the .  duchess.  The 
bill  j^t  forth  that  the  ducbe$s»  beingthelady  ofthese 
manors,  as4  (uiving  married  the  duke,  a  court  of 
demissions  was  hehl  in  the  names  of  the  duke  and 
duchie$3f  in  order  to  grant  the  tenants  new.  estateit, 
thejr  farmer,  ones  having  been  determkied  by  the 
death  of  the  du^faess'a.  fidher«  At  such  courts,  ad- 
mittiwces  were  grimted  to  tha  sevenJ  tenants,  duriaof 
the  joint  lives  of  the  duchess  a^d  the  tcaiants^  That 
up<Hi  the  death  of  the  duchess,  the  d^e  became  lord  of 
the  said  manors,,  and  the  tenant'3  estates  being  deter- 
mined by  the  death  of  the  duchQss»  the  duke,  as 
next  adoutt^  lord,  hada  right  to  a  general  fine. 

like  defendants  in  their  answer  insisted,  thi^  by  the 
cui|t<mis  of  these  manors,  a  lord  who  was  tenant  by 
the  curtesy,  or  a  lady  tenant  in  dower*  had  no  rigH 
to  a  general  fine :  that  they  were  <^y  obliged  to  paj 
a  generaLfine  to  the  lord  who  came  in  by  desoent  j*  or 
to  14m  that  c^me  in  Uko  Jueredis.    That  althoqgh  the 
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^uke  was  become  tenant  for  life  of  these  maaors,  hj 
the  duchess's  death,  yet  no  fine  was  due  to  hhn ;  for 
i^  be  had  been  tenant  by  the  curtei^,  no  fine  would 
have  been  due ;  and  his  claiming  by  settlement,  could 
iiot  better  his  case ;  for  then  it  would  be  in  the  power 
of  the  lords  of  such  manors  to  multiply  the  tenants 
fines,  and  greatly  burthen  their  estates,  if  every  such 
lord,  who  had  an  intervenmg  estate  by  settlement, 
should  be  entitled  to  a  general  fine. 

Lord  King  said,  the  principal  question  was,  whether 
a  fine  was  due  to  the  duke  from  his  tenants,  upon  the 
death  of  the  duchess  ?  In  resolving  this  question  it 
was  firt^  to  be  cionsidered,  upon  what  account  these 
general  fines  became  due.  Now  it  appeared  from  the 
nature  of  the  admittance^,  that  upon  the  death  of  the 
last  admitting  lord,  all  the  estates  of  the  tenants^ 

r 

which  were  held  under  his  admittances^  were  deter- 
mined;  and  their  eistates  being  so  determined,  it  was 
necesssary  for  the  tenants,  before  they  could  have  any 
new  estate,  to  have  a  regrant  from  the  succeeding 
and  next  admitting  lord,  whidk  regrant  th^y-had  a 
right  to,  and  that  ri^it  gave  their  estates  the  deno* 
mination  of  tenant  right  estates.  From  hence' it  ap- 
peared Ihat  the  fines  were  paid  upon  account  of  the 
admission  to  the  new  estate ;  therefbire,  that  the  lord 
who  had  a  right  to  admit,  had  a  right  to  the  fines.  « 
-The  lord  granted  the  tenant  a  new  estate ;  ip  con- 
aeration  of  that,  a  fine  became  due  to  him  firom 
the  tenant.  Hie  only  question  then  seemed  to  be, 
whether  the  duke  had  a  ri^t  to  admit,  and  the  tefiknts 
seenied  to  agree  that  he  had ;  for  they  allowed  that 
if  a  particular:  tenant  died,  the  duke,  upon  the  admis- 
Am  of  his  heir,  was  entitled  to  a  dropping  fine ;  nor 
ixmld  the  duke  be  entitled  to  his  dropping  fine,  if  he 
was  not  the  admitting  lord.  If  he  had  power  to  admit. 
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add  had  a  right  to  a  fiiie  upon  the  determination  of 
a  particular  estate,  upon  the  death  of  a  particular 
tenant,  vAij  had  he  not  an  equal  power  to  admit, 
and  an  equal  right  to  his  fines  upon  the  determination 
of  the  tenants  estates  in  general,  by  the  death  of  the 
last  admitting  lord?  It  was  very  extraordinary  to 
allow  it  in  the  one  case  and  not  in  the  other.  If  a 
particular  tenant  died,  hits  estate  was  determined, 
and  his  heir  must  pay  a  fine  to  the  duke  ;  y^t  if  the 
last  admitting  lord  died,  all  the  e^tes  were  deter- 
mined, yet  the  duke  had  no  rigfai  to  a  fine.  It  had 
been  objected  that  this  was  multipl3ring  the  fines  of 
the  tenants,  and  subjecting  them  to  frequent  botthens 
of  tiiis  kind ;  but  where  wd^  the  inconvenience  to 
the  tentmts?  They  were  still  to  hold  during  tiieir 
own  lives  and  the  life  of  the  lord  who  admitted  them ; 
tiiat  was  the  very  tenute  of  their  estates.  Nay,  if  a 
lessee  for  years  or  any  other  dominui  pro  tempwt 
should  adidit  them,  therr  estates  would  be  good,  z/b- 
cording  to  these  admittances,  during  their  own  lived 
and  die  life  of  such  lord  ;  and  t!he'  deteiWination  of 
the  lbrd'6'  estate  would  have  no  kifiueiice  upon  theirs. 

Indeed,  if  there  should  appear  to  be  any  fraud  or 
contrivance  in  a  setdemetat  of  this  kind,  by  puflSbg 
in  a  number  of  lives  successively,  on  purpose  1x>  mul* 
tiply  die  fines  of  the  tenatnts,  the  Court  wo^ 
undoubtedly  interpose  ih*  such  a  case,  and  refieve 
them ;  but  in  this  case,  nothing  of  that  kind  could-be 
pretended.  These  w6re  his  thoughts  on  the  subject ; 
but  as  an  l^ue  had  be^n  insisted'  on^  he  i^ekdify 
agreed  td  it.    ^ 

An  i^e  wais  aeeordiiigly  tried  aA  the  bar  of  the 
Court  of  King's  Btoch;  by  a  jtii^  of  Mld(fiei«£ 
Wliethet  a  general  fine  was  due  to  the  DuK^  <^ 
Somerset  from  the  tenants  of  tli^  dianon  df  Cocker- 
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mouth,  &c.  as  next  admittti)^  lord>  upon  the  dcati^ 
of  the  Duchess  of  Somerset.  The  jury,  by  the  direc- 
tion of  the  Court,  brought  ia  a  verdict  for  the  Dttk# 
of  Somerset. 

The  cause  came  on  again  before  the  Chanotllor^ 
who  decreed  the  tenants  to  pay  their  fines,  and  gave 
the  duke  his  costs. 

28.  By  the  custom  of  many  mafiors  in  the  norths 
a  fine  is  due  on  the  death  of  the  last  admitting  lord^ 
whether  he  .was,  at  the  time  of  his  death,  in  possession 
of  the  manor,  or  not j  and  this  custom  was  held  good 
by  the  House  of  Lords. 

a9.  PhiKp  Duke  of  Wharton"  became  entitled  by  }^^^^ 
descent  to  several  manors  in  Cumberland  and  West-  2  Bro.  Par]« 
morland,  in  which  the  custom  was,  that  the  tenants  ^'  ^^'* 
should  pay  a  fine  upon  the  change  of  the  lord  by 
deltth.   In  the  year  1721,  the  duke  sold  these  manors 
to  Mr.  Lowther ;  and  having  afterwards  withdrawn 
himsdLf  fiom  the  kingdom,  he  died  in  Spain  in  the- 
year  1731.   Mr«  Lowther  assessed  a  general  fine  upon 
all  the  tenants,  in  consequence  of  the  duke's  death, 
which  they  refused  to  pay ;  he  filed  his  bill  in  Chan-' 
eery  to  compel  the  payment  of  them.    Iiord  Talbot 
disnussed  the  bill ;  but  the  House  of  Lords  reversed 
the  deci^ee,  and  declared  that  Mr.  Lowther  became 
entitled  to  a  general  fine  on  the  death  of  the  duke.* 

30i  With  respect  to  the  qnantum  of  the  sum  which  ^"^'® 
may  be  demanded  as  a  fine,  it  is  probable  that  when  Years  Value 
fines  were  first  introduced,  they  were  at  the  mere  ^Jed^** 
will  and  discretion  of  the  lord3.    But  the  benevolence 
of  some  lords  established  fines  certain  in  particular 
meokovs^  while  they  continued  uncertain  in  others. 

*  A  custom  that  a  fine  is  due  on  every  chaoge  of  the  lord  by 
alienation  has  been  held  void.  For  by  this  means  the  tenant^ 
might  be  oppressed  by  a  multitude  of  fines.    1  Inst.  59  6. 
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Mor'doeb  it  ^af^pekr  that  ihe  courts  of  law  iifterpoied^ 
befoie^tfat  tbiga  of  Queen  Elizabiefth,  to  moderate 
.  tfae'exerdse  of^tiie  lord's  rqg^bt  to  demand  whatever 
be  pleased,  where  the  custom  had  left  the  amount  of 
the  fineubdertain. 

Hobirt  y.      ^  -  91 .  t  ft  WSB  resolved'  by  the  Court  of  King's  Bench 

4  &ra!^276.  ^  "^^fc  ^  £Iiz.  that  if  the  fines  of  copyholders  upon 

Admittaace  be  uncertain^  yet  the  lord  cannot  demand 
or  exact  ekcessive  or  unreasonable  fines;  that  if  he 
deeSt  the^sepyholder  may  by  law  refuse  to  pay  fiiem. 
Aild  it -shall  be  determined  by  the  opinion  of  the 
justices,  befere  whom  the  matter  is  depending,  either 
.  ij^oi^  demurrer,  or  upon  evidence  to  a  juiy,  upon 
-  '  Confession  or^  proof  ^  the  yearly  value  of  the  land, 
#ti)Mlier'the  ^fine  demanded^  was  re^onable  or  not 
For  if  the  lord  mi^t  assess  excessive  fines  at  his  plea- 
Mie^  all^lhe  ^^states  of  copyholders  would  be,  at  the 
#9r^tiliek»d,  defeated  and  destroyed. 

vmamfft       -  Js.  A4ord  i^amanor  demanded  a  fiiie'of  5/L  65.  Sd. 

St,.  ,  ; «»  *rf.d»«ce.  .poB  .  «««.de,  t,  .  «*^  ^ 
'•  an  acre  of  pasture;  which  was  let  at  a  rack  rent  of 
581; r  a  3^eat^*  It  was  resolved,  1st  That  although 
ar  fine  be  uncertain  and  aibitraiy,  yet  it  t>u^itto 
be  secundum  arbiiriumbam  viri,  that  is,  reasonaUe, 
add ' not  excessive;  for  eacessus  in  re  quatibct.  Jure 
reprohaiur  comnumi.  The  common  law  forbids  any 
unreasonable  distress ;  if  an  excessive  or  unreason* 
able  amercement  be  imposed  in  any  court  baron,  or 
other  court,  which  is  not  of  record,  the  party  shall 
have  moderate  misericordia.  2d.  That  if  the  lord 
and  tenant  cannot  agree  about  the  fine,  and  the  lotd 
.  demaiids  more  than  a  reasonable  fine ;  the  same  shaU 
be  decided  and  adjudged  by  the  Court  in  which  ai^ 
suit  shall  be  brought  on  account  of  the  denial  of  such 
fine.    3d.  That  the  fine  demanded  in  this  case  was 


'  "    c 


m» 


unreasonable^  for  this  was  not  a.  yoluntaiy  gcant^  u 
where  thp  copyholder  has.  but  an  estate  far  lUe^^ 

.  33.  In  trespass  the  question  was,  whether,  the  Ictrd  q^7^' 
might  assess  two  years,  apda  halP^  valu^  ^,1t^^  l^Buodj  Cro.  Gtr. 
according  to  the  rack  rent,  for  a  finef-a)l  t|)e  Court  ''^' 
held  he  could.. n9t»  for  it  was  unr^as^mabii? ;  that 
one  year  and  a  halTs  rent,  accordi]:^,  to.the  im«       ,       .  ^ 
proved  value,  .was  high  enough  -,  but  tha$  the  teiiant 
niigbt  refuse  to  pay  two  years  and  a  half*:       ^^    ^    : . 

S4u  Lord  Keeper  Coventry  in.  ^,  and  i^gain  ii^  <  1,9  Middleton 
Cha.L  held  that  one  yearns  improved  yatoeww. a  R^Jt^'.. 
reasonable  fine*    Guarding  the  decree,  th#t  one  yewfs  ^8* 
value  sl^oidd  not  be  counted  a  fine.certaiB»  t^H  vi^^^  LaLwtJj 
able  to  the.  discretion  of  the  Court,,  whftitb^.. it  iWM  ^**  ^^* 
reasonable  or  not ;  and  thaj^  the  .payn^ent.  ,wjm^  IJmi^ 
directed,  because  it  was  reasonable.^  ^.  ,, 

35.  Iti^pears  tohavebeensetU^.about>0)0iajkl^ 
end  of  the  reign  of  Cha.  II.  that,  twp  ye^ip  4lliF9C!Pte<} 
vahie  is  a  reasonable  figae,.  in.  th?  cape,,.i|f  a  $jie       i\ 
arbitrary,. oi:ia[iore  properly  arbitrable  ;  and  tftftOfiWal* 7^^^     , 
will  not  permit  a  lord  to  take  mcwr^.  /.;  :.  ,;:;   xj.6Eait,56. 

36.  Where  a  persoii  is  admitted  ;$o  VI  ^fft^cW^^^^fli^"^ 
remainder,   the  fine  is  usually  QQe  h^.    j.  Bftt  ^  2d  ed. 


tenant  for  life,  must  pay  the  whole  finct,  equally  .^  4£ 
he  ivere  tenant  in  fee,  in.  cases  where  t!^Mps»  KfL 
finable. .  For  the  admission  of  the  tenant  in.  fee  is^ 
only  the  admission  of  an  individual  j  when  he  di^j 
his  heir  must  b^  admitted. 

37*  In  some  manors  the  fine  usually  takeii  for  two.  1  Burr.2or. 
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liv|^  is  as  much  and  half  as  much  as  ths  £ne  for  one 

life ;.  and  the  fine  for  three  lives,  is  as  much  and  half. 

as  much  as  the  fine  for  two  lives.    This  must  be  ua^  1  Watk.  483. 

derstood  of  persons  taking  ^uccessivi^  Qt  one  after 

anoth« ;  for  if  they  take  as  joint^tenaoks,  or  tenanta 

in  comnion,  it  would  be  dii&rent» 


550 
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litk:^.   Copyhold.   Ch.iv.  §  38— 4d* 

'  96.  It  has  been  stated^  tiiat  a  person  who  acquires 
a  copyhold  as  a  special  occupant  is  liable  to  a  fine,  as 
a  purchaser.  But  this  fine  should  be  proportioned  to 
tiie  probable  duration  of  the  life  of  the  cestui  que  vie. 

39.  The  fine  must  be  estimated  according  to  the 
improved  yearly  value ;  riot  according  to  the  rent 
under  a  lease.  In  a  modem  case  it  Ivas  held,  that  no 
deduction  was  to  be  mkde  out  of  the  two  years  fiiU 
improved  value. on  account  of  Hie  land  tax ;  but  quit 
rents  were  always  deducted. 

40.  A  bill  in  Chancery  cannot  be  brought  by  a 
copyholder  to  be  relieved  against  an  excessive  fine ; 
for  that  ought  to  be  tried  hy  a  jury.  But  a  bill  will 
He  to  setde  a  general  fine^  to  be  paid  by  all  the  copy- 
holtt  tenants  of  a  manor,  in  order  to  prevent  a  multi- 
plicity of  suits. 

41.  "Where  copyholds  are  only  granted  for  lives, 
iitithout  any  tenant  right  of  renewal,  and  fall  into 
the  lord's^ hands,  there  the  fine  is  uncertain ;  because 
it  being-in  the  option  of  the  lord  to  renew  or  not,  he 
may  demand  whatever  sum  he  ple^s. 

4/t.  In  order  therefore  to  support  a  custom  of  re- 
newal of  copyholds  for  lives,  the  plaintifiT  must 
allege  such  custom  to  be  on  payment  of  a  fine  certain ; 
for  it  will  not  be  sufficient  to  allege  it  to  be  on  pay- 
ment of  a  reasonable  fine,  on  account  of  the  difficulty 
of  ascertaining  the  quantum  of  such  fine.  If  a  cus- 
tom be  not  found  to  renew  on  payment  of  a  fine  cer- 
tain, the  lord  may  insist  on  his  own  terms.  And  the 
only  proof  that  can  be  given  of  such  a  custom  is,  the 
fact  of  renewals  having  taken  place,  according  to 
some  certain  standard ;  that  is,  upon  a  fine  certain. 

43.  Where  a  person  holds  several  copyholds  of  the 
sdme  mailor,  the  lord  must  assess  and  demand  the 
fines  severally }  for  the  tenant  may  refuse  to  pay  li^  ^ 
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£ne  for  one,  and  pay  it  for  the  otlieis*    Ixurd  Coke 
'says^  if  two  joint-tenants,  two  tenants  in  conunon, 
or  tenant  for  life  and  the  remaindeivman,  join  in  a 
grant  of  a  copyhold,  one  fine  only  is  due.    But  this  Attree 
has  been  denied,  in  a  modem  case,  as  to  tenants  in  ^  ^^^  \y^ 
common,  who  have  several  estates.  . 

44.  Where  a  fine  is  certain,  the  tenant  is  bound  to  When  pAy- 
pay  it  inunediately  upon  his  admittance.    Otherwise       * 
where  it  is  uncertain ;  because  as  the  copyholder  cannot 
tell  what  the  lord  will  assess,  it  would  be  impossible 
for  him  to  provide  the  precise  sum ;  therefore  he  will 
be  allowed  a  convenient  time  to  pay  it. 

45^  The  lord  may  bring  an  action  of  debt  against  a  ^^^  ^^' 

covcriBil 

copiyh  older  for  the  recovery  of  his  fine.     But  if  a  3  p.  Wms. 
copyholder  in  fee  dies,  and  his  heir  waives  the  pos4  ^^* 
session,  the  lord  canriot  bring  an  action  against  fain  ante,  <f  2/ 
for  the  fine^  but  may  seise  the  copyhold. 

46.  If  a  copyholder  be  admitted,  and  before  pay**  Sbutdmonh 
ment  of  the  fine,  the  lord  dies,  and  the  manor  de»  3  MoilTSb* 
scends  to  his  son  and  heir,  who  also  dies  y  the  execu- 
tor of  the  son  may  maintain  an  action  of  assumpsit 

against  the  copyholder,  to  recover  the  fine ;  whether 
it  be  a  fine  certain,  or  at  the  will  of  the  lordw 

47.  Tlie  lord  may  recover  from  the  copyholder  the  Nonhwick 
fine  assessed  by  him  on  admittance,  though  there  be  5  eJ^'s*^* 
no  entry  of  the  assessment  on  the  court-rolls,  but 

only  a  demand  of  such  a  sum  for  a  fine,  after  the 
value  o&the  tenement  is  found  by  the  homage.    <  • 

48.  By  the  statute  9  Geo.  I.  c.  29*  reciting  that 
doubts  had  arisen  in  the  law  respecting  the  power  of 
lords  of  manors  to  seize  copyhold  lands  parcel  of  their 
manors,  on  the  neglect  or  refusal  of  persons  to  come 
in  and  be  admitted  tenants  ;  it  is  enacted,  that  feme 
coverts  and  infants  may  be  admitted  to  copyhold 
estates  by  their  attorney  or  guardian  i  and  in  default 
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of  appearance  the  lord  may  appoint  a  guaidian* 

That  upon  .every  such  admittance  the  fine  may  be 

demanded  by  a  note  in  writing,  to  be  left  with  such 

infant  or  feme  covert    If  the  fine  be  not  paid  within 

three  months  after  such  demand,  the  lord  may  enter 

on  the  copyhold,  and  receive  the  profits  thereof  till 

he  is  paid  his  fine  and  costs,  &c«    By  the  4th  section 

it  is  enacted*  that  guardiana  and  husbands  paying 

such  fines,  shall  reimburse  themselves  out  of  the  rents 

and  profits  of  the  copyholds,  notvathstanding  the 

deaths  of  such  infants  and  feme  coverts. 

Of  Heriots.       49-  ^Besides  a  fine,  there  is  also  a  custom  in  many 

S^^^P'       manors,  that  upon  the  death  of  every '  copyholder, 

Bro.Ab.       though  only  for  life,  the  lord  becomes  entitled  to  his 

enot,  pi.  5. 1^^.  beast,  or  acerium.    In  s<mie  manors  it  is  the 

best  idiAttel,  undw  which  a  jewel  or  piece  of  plate  is 
included.  But  it  is  always  a  personal  chattel,  which 
immediateiy  on  the  death  of  die  tenant,  being  ascer- 
tained by  ^  the  option  of  the  lord,  becomes  vested  in 
bim^.as  his  property  j  and  is  no  chaige  on  the  lands, 
but  merely  on  the  goods  tod  chattels  of  the  tenant. 
P^ker  r.  50.  A  custom  that  the  lord  of  a  manor  shall  have 

Cro.  Blij/*  ^^  ^^^^  henst  of  every  person  who  dies  within  the 
725.  manor,  ^^ether  he  be  a  cc^yholder  or  iiot,  is  void ; 

for  it  cannot  have  a  lawful  beginning  between  the 

lord  and  a  stranger. 
sip  Although  the  copyholder  be  ousted  or  disseised, 

yet  the  lord  will  be  entitled  to  a  heriot,  for  he  still 

continues  to  be  a  legal  tenant. 
Norrioe  t.         5i.  A  copyholder  for  life,  in  a  manor  where  the 

S^RdLAb.    <^^to^  ^^^^9  ^^  ^  ^^  tenant  died  seised,  a  heriot 
72.  should  be  paid,  was  disseised  or  ousted,  and  died; 

the  loid  having  fiiBt  granted  the  seignory  to  A.  for 
99  years,  if  the  tenant  should  so  long  live,  remain*- 
der  to  B«  for  4,000  years.   Two  questions  were  made« 
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Ut,  Wl^^th^r  ^ny  he^ot  ^ould  be  paid,  because 
the  copyholder  did  not  die  seised.  As  to  this  the 
Court  held  clearly,  that  a  heriot  was  due  and  pay- 
able ;  for  notwithstanding  the  ouster  and  disseisin, 
the  copyholder  still  continued  legal  tenant ;  and  such 
disseisin  might  hftve  been  by  combination  to  defeat 
the  lord  of  his  heriot.  2d,  To  whom  the  heriot 
should  be  paid*  As  to  this  the  Court  held  clearly, 
that  the  remainder-man  for  4,000  years  could  have  no 
right  to  it,  because  the  cdpyholder  was  never  his 
tenant ;  and  as  to  the  grantee  for  99  years,  it  was 
doubted,  because  the  moment  the  copyholder  died, 
his  estate  was  determined. 

53.  A  heriot  is  only  due  on  the  death  of  the  legal  ^''^-  ^^• 

1         1       1       i^.    1  .  1    t         ^-  Brown, 

tenant;  not  on  the  death  of  the  person  entitled  to  i  Veni.44]. 
an  equitable  estate  in  a  copyhold.     And  the  lord  is  ^^'  Raym. 
only  entitled  to  a  heriot  on  the  death  of  the  tenant 
who  has  an  interest  in   the  copyhold ;  not  on  the 
death  of  persons  for  whose  lives  a  copyhold  is  granted. 

54.  If  a  copyholder  for  life,  on  whose  death  the  2  Ld*  Raym. 
lord  is  entitled  to  a  heriot,  becomes  a  bankrupt,  and 

the  copyhold  is  assigned  for  the  benefit  of  the  credi- 
tors ;  this  transmutation  of  the  tenant,  by  act  of 
parliament,  shall  not  work  a  prejudice  to  the  lord, 
who  shall  have  a  heriot  on  the  death  of  the  copyholder } 
but  not  on  the  death  of  the  assignee. 

55.  No  heriot  is  due  on  the  death  of  a  married  Anon. 

woman,  because  she  can  have  no  chattels. 

» 

56.  In  many  manors  there  is  a  customary  compo- 
sition as  10s.  or  20  Sm  in  lieu  of  a  heriot,  by  which 
the  lor^  and  tenant  are  both  bound,  provided  it  be  an 
indisputably  ancient  custom.  But  a  new  composition 
of  this  kind  will  not  bind  the  heirs  or  representatives 
of  either  party ;  for  that  amounts  to  the  creation  of 
a  new  .custom,  which  cannot  now  be  done. 

Vol.  I.  A  a 
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57.  If  a  heriot  he  due  by  the  custom  of  the  manor, 
upon  the  death  of  the  tenant,  and  the  lord  purchases 
part  of  the  tenancy,  such  purchase  will  not  extinguish 
the  lord's  right  to  a  heriot ;  for  the  tenant  is  still 
within  the  lord's  homage. 

58.  Where  a  copyholder  is  bound  to  pay  a  heriot, 
and  lie  conveys  part  of  his  copyhold  to  one  person, 
and  part  to  another,  the  heriot  will  be  multiplied ; 
it  is  the  same  if  he  devises  it  by  will  to  several  per- 
sons in  severalty. 

59*  It  was  resolved  in  a  modem  case,  that  where  a 
copyhold  estate  was  divided  into  two  parts  by  a  devise 
of  it  to  two  persons,  as  tenants  in  common,  each  of 
the  devisees  was  subject  to  the  payment  of  a  separate 
fine,  and  to  a  several  heriot:  that  if  one  of  the  two 
persons  surrendered  his  moiety  to  the  other,  the 
estates  notwithstanding  continued  several,  and  were 
subject  to  several  heriots.  For  if*  an  estate  held  by 
indivisible  services  was  divided  and  holden  in  seve- 
ralty, and  afterwards,  by  the  act  of  the  parties,  came 
agiun  into  one  hand,  the  services  which  were  multi- 
plied should  continue  to  be  payable,  not  as  for  one 
tenement,  but  f6r  each  portion  respectively,  tliat  is, 
as  for  distinct  tenements ;  for  they  did  not  again 
become,  in  respect  of  the  lord,  one  tenement.  That 
this  doctrine  was  as  applicable  to  an  estate  held  in 
common,  as  to  estates  held  in  severalty. 

60  In  the  case  of  heriot  custom,  the  lord  may 
seize  the  best  beast  of  the  tenant,  or  whatever  is  due 
as  a  heriot,  wherever  he  can  find  it,  either  within  the 
manor  or  out  of  it ;  even  on  the  liighway. 

61 .  In  trover  on  not  guilty  before  Lord  C.  J.  Holt, 
the  question  being  about  a  horse  seized  for  a  heriot ; 
it  was  held,  that  eitlier  heriot  service  or  heriot  custom 
was  sefiz^ble  ofiT  the  manor,  because  it  lies  in  prender. 


L    _. 
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62.  If  a  man  shortly  before  his  death  bargains  and  ^er,  351  &. 
sells  all  his  horses  to  another,  without  any  considera- 
tion, to  defraud  the  lord  of  his  heriot,  it  is  void. 

63.  The  Court  of  Chancery  will  not  interpose  in  Wiity  v. 
favour  of  the  lord  in  the  case  of  heriots,  because  the  2  Ab.  Eq.  * 
custom  is  unreasonable  ;  the  loss  a  family  sustains  ^^^* 
being  thereby  aggravated. 
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fused. 


Section  1. 

AS  Copyholds  were  originally  held  by  the  lowest 
and  most  abject  vassals,  the  marks  of  feudal 
dominion  continue  much  stronger  in  this  tenure  than 
in  any  other.     So  that  copyholds  are  not  only  subject 
to  the  same  forfeitures  as  estates  held  in  socage,  but 
also  to  a  variety  of  other  forfeitures,  particularly 
incident  to  them. 
Attainder  of       2.  If  a  copyholder  be  attainted  of  high  treason, 
Fe^jr  """^     ^is  estate  becomes  forfeited  to  the  lord  of  the  manor ; 
Hawk.  P.  c.  not  to  the  crown ;  except  by  the  express  worck  of 
Skin.  R.  8.     an  act  of  parliament.    So  if  attainted  of  fel<Hiy» 


wtK>  4^  fiffOfvicted  of  f(?loj(iy,  ^d  hanged,  l^efor^  ii4- 
mittance,  does  not  forfeit  such  copyhold. 

4*  Af r.  Jefferies  devised  a  copyhold  to  hi^  niece  Rpev.Hick^, 
JEHiaaibeth  Jefferies,  who  was  convicted  and  hanged  '^' 
^r  Ijjo  murder  of  the  testator.  Miss  Jefferies  was 
not  luJmitted,  nor  ever  did  any  act  to  show  that  she 
was  the  lord's  tenant.  The  Court  was  of  opinioQ 
that  Mi9s  Jefferies  had  no  legal  interest  in  the  copy*^ 
hpldy  so  could  have  no  legal  remedy  to  recover  it ; 
and  having  neither  jW  in  re,  nor  ad  reniy  co\dji  not 
forfeit  any  thing. 

5.  Copyholders  can  oi)ly  alienate  their  estates  in  Alienation 
the  manner  prescribed  by  the  custom ;  any  other  the^Sstom- 
Bipd^  of  alienation  will  operate  as  a  forfeiturje.    Thus 

it  is  said  by  Littleton,  that  if  a  copyholder  aliens  by  ^  ^^' 
deed,  it  is  a  forfeiture ;  for  a  copyholder  being  tenant 
at  will,  such  an  act  would  amount  to  a  determination 
.pf  )us  will. 

6.  Lord  Coke  says,  if  a  copyholder  makes,  a  char-  i  Inst.  59  «/ 
ter  of  feoffinent,  or  a  deed  of  demise,  for  life,  with-  co/cop. 
^o^t  givixig  lively  of  seisin,  it  is  no  forfeiture,  because  #  ^8- 
■^p^at^jiing  passes.     According  to  Roll,  though  livery  is  i  Roll.  Ab. 
Diot  made,  yet  the  feoffinent  ia  a  forfeiture,  if  there  ^{^^ ' 

be  a  .letter  of  attorney  to  deliver  seisin  ;  because  then 
the  feoffee  may  at  any  time  perfect  the  conveyance. 
And  that  Lord  Coke  ought  to  be  imderstood  with 
that  distinction, 
'  JSi^r.  Hargrave  does  not  acquisce  in  Roll's  doctrine,  i  inst.  f  Sj. 
"  For  (says  he)  the  criterion  of  forfeiture  of  a  copy-  **•  ^* 
bold  by  alienation^  seems  to  be  the  actual  passing  of 
an  unlawful  estate,  to  the  lord's  prejudice.     In  the 
case  of  the  feoffment,  no  interest  can  pass  until  livery ; 
nor  is  it  strictly  true  that  the  feoffee  may  at  any  time 
perfect  the  conveyance,  for  it  is  possible  that  before 
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livery,  the  feoffor  may  revoke  the  power  of  attorney, 

or  the  attorney  may  die,  or  refuse  to  execute  the 

authority." 

Vol.  L  508.       7.  It  is  also  said  in  Roll's  Abridgement,  that  if  a 

^ '  copyholder  bargains  and  sells  his  copyhold  to  another 

in  fee,  it  is  a  forfeiture ;  although  the  deed  be  not 
Co.  CJop.        enrolled.     But  this  position  has  been  denied  by  Lord 

Coke. 
Leases  con-  3.  Jt  has  been  stated,  that  a  copyholder  may  make 
Custom.  ^  \t2^t  for  one  year.  But  if  he  makes  a  lease  for 
4  Rep.  26  a.  any  longer  term,  whether  by  indenture  or  parol, 
Jackman  v.  without  the  conseut  of  the  lord,  it  is  a  forfeiture ; 
Hoddeston,  unless  there  be  an  express  custom  to  warrant  it. 
351*.  '  Thus,  where  a  copyholder  made  a  lease  for  three 
H**d*^  years,  to  begin  the  next  Michadmas  term,  and  the 

Cro.  Eliz.       lessee  died  before  Michaelmas,  it  was  held  that  it 

was  a  forfeiture. 

9.  By  the  particular  custom  of  some  manors,  a  copy- 
holder of  inheritance  may  lease  his  land  for  three 
years,  without  the  consent  of  the  lord. 
4  Rep.  26  a.       10.  Where  a  copyholder  leased  for  one  year,  and 

•W?  pl^8      ^^  ^^^^  y^^^  *^  y^^'  during  the  life  of  the  lessor ; 
Cro.  Ja.  308,  reserving  to  the  lessor  in  every  year  the  25th  day  of 

March ;   it  was  held  to  be  a  forfeiture.     For  it  was 
a  lease  for  two  years  at  least,  reserving  one  day :  so 
that  a  greater  estate  than  -for  one  year  passed  in 
interest.     And  the  reserving  a  day  in  every  year  was 
but  a  shift,  to  avoid  the  forfeiture. 
Mathews  V.        11.  A  copyholder  agreed  to  make  three  several 
)^^^^^^J^     leases  by  indenture,  one  to  commence  after  another ; 
SOS-  pi.  10.    there  being  two  days  between  the  end  of  the  first, 
233.'    ^'       and  the  commencement  of  the  second,  and  so  be- 
tween the  second  and  third.    He  made  them  accord- 
ingly, and  sealed  them  at  the  same  time.    This  was 
held  to  be  a  forfeiture,   for  it  was  an  apparent 
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fraud,  and  a  greater  estate  than  for  one  year  passed 
presently. 

12.  It  has  been  stated,  that  a  lease  for  any  number  Unless  bv 

T  *  *  ^ 

of  years,  made  by  licence  from  the  lord,  is  not  a  for-  tbe  Lord? 
feiture ;  and  that  in  such  case  the  lessee  may  assign  ^te,  c.  3. 
his  term,  or  make  an  under-lease,  without  any  new  ]  aJiI.  Ab. 
licence  j  for  the  interest  of  the  lord  is  discharged  by  ^8.  pi.  14. 
the  licence. 

13.  Lofd  Chief  Baron  Gilbert  says,   if  the  lord*  Ten.  296. 
licences  the  copyholder  to  let  for  five  years,  and  he 

lets  for  three,  this  is  good.     So  if  the  lord  licences  a 
copyholder  for  life  to  let  for  five  years,  if  the  copy- 
holder so  long  live;    and.  he   lets  for  five  years 
absolute,  this  is  good ;  for  the  limitation  is  implied  HaU  v-.  Ar- 
by  law,  and  so  need  not  be-  expressed.    But  if  the  iV)^™jo5. 
copyholder  had  an  estate  in  fee,  it  had  been  a  forfeit^    ^ 
ure  of  his  estate  to  make  aa  absolute  lease ;  because 
in  that  case  he  did  more  than  his  licence  allowed. 

14.  Where  a  copyholder  made  a  lease  for  a  year  a  Covenant 
only,  according  to  the  custom ;  and  covenanted  that  ^^**  ?  ^!^'' 
after  the  end  of  the  year,  the  lessee  should  have  the  joy,  is  no  For- 
lands  for  another  year,  and  so  de  anno  in  annum  for  S?'n!!Lj^ 
ten  years ;  it  was  held  to  be  no  such  lease  as  would  case, 
make  a  forfeiture  j  because  the  lessee  had  a  lawful  ^''^^••'••3*^* 
estate  but  for  one  year  only. 

15.  Lord  C.  B.  Gilbert  seems  in  the  first  instance  Ten.  233. 
to  doubt  this  case,  because  the  words  covenant  and 

grant  make  a  lease.  He  afterwards  however  says,— ^  Tit.  32.  c.  5. 
"  But  in  another  case  it  was  held  that  these  words, 
by  construction,  might  make  a  lease,  where  the  lands 
might  be  let ;  but  otherwise  where  the  lands  could 
not  be  let.  Which  distinction  seems  very  reasonable  ; 
for  the  words  themselves  do  not  import  a  lease ;  and 
it  would  be  a  very  injurious  construction  to  make 
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them  a  lease,  and  so  a  forfeiture,  when  they  only 
import  of  themselves  a  covenant." 
Tit.  Lease,         16.  It  is  said  in  Bacon's  Abridgement,  that  in  such 

a  covenant  it  would  be  better  if  the  words  were,  te 
permit  and  suffer  the  lessee  to  hold  the  lands.  For  it 
covenant  in  that  form  respecting  freehold  lands, 
.  would  not  amount  to  an  immediate  lease ;  because 
the  words  permit  and  suffer  would  prove  that  thfe 
estate  was  'still  to  continue  in  him  from  whom  the 
the  permission  came.  For  if  any  estate  thereby 
passed  to  the  covenantee,  he  might  hold  and  enjoy  it 
without  any  permission  from  the  covenantor.  Tliere^ 
fore  in  such  case  the  covenantee  would  only  have  the 
bare  covenant  for  his  security  of  enjoyment;  without 
any  actixal  estate  made  to  him. 

1  Inst.  59  a.       17.  Mr.  Hargrave   appears  to  acqtuesce  in   this 

doctrine-^^*  Because  though  in  general  a  covenant 
amounts  to  a  lease,  yet  it  seems  haxsh  to  give  such  a 
construction,  where  a  lease  iamounts  to  a  foifeitare  ^ 
and  the  intention  of  the  parties  may  have  effect  by 
Doe  ▼.  way  of  agreement."    And  in  a  modem  case  it  was 

2  Term.  R.    Settled,  that  ati  executory  agreement,  for  a  lease  ot  a 
739.  copyhold,  did  not  operate  as  a  forfeiture. 

Waste,  18.  Every  species  d£  waste,  whether  voluntary  or 

wite,  c.  3.  permissive,  not  warranted  by  the  custom  of  the  manor, 

4  Rep.  27  fl.  will  operate'as  a  forfeiture  of  a  copyhold. 

§57.^*^*  19-  Lord  Coke  says,  if  a  stranger  commits  waste 

Owen  17.  upon  a  copyhold,  without  the  assent  of  the  copy- 

4  Rep.  27  a.  holder,  it  will  not  operate  as  a  forfeiture. 

In  Comyn's  Digest,  the  contrary  doctiine  is  said  to 
Tit.  Copy-  have  been  settled  in  Lutw.  802.  But  Lord  Hard- 
Rook  y.  *  Wicke  appeai^s  to  have  considered  copyholders  as 
^^J^^\^^  answerable  for  waste,  in  all  cases;  except  where 

1  Vcs,  462.  .,11  /.  ^    1 

occasioned  by  the  act  of  God. 
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SO.  A  copyholder  cut  down  more  timber  than  he,  Attorney 
could  justify,  and  a  bill  being  brought  against  him  in  vbcem/' 
ChAnc^iy,  ibr  a  discovery  ;  he  demurred^  because  it  2  At).  £q. 
would  subject  him  to  a  forfeiture,  as  being  waste.  Doe  v. 
Tfee  demurrer  was  allowed.  Ti^^^^*  ^  a 

•    1      J     11  East,  56. 

21.  If  a  copyholder  disclaims  holding  of  his  lord.  Disclaiming 
or  swears  iii  court  that  he  is  not  the  lord's  copy-  Tenure., 
holder ;  or  if  the  steward  shows  the  court^roll  to  a  ^  57. 
copyholder,  to  prove  that  his  land  is  held  by  copy, 

and  the  copyholder  asserts  his  estate  to  be  freehold, 
and  tears  the  court-roll ;  these  acts  will  operate  as  a 
foifeiture. 

22.  But  if  a  copyhcdder,  in  presence  of  the  court,  Idem, 
speaks  irreverent  words  of  the  lord,  as  tibat  he  exacts 
and  extorts  unreasonable  fines,  and  undue  services ; 

this  is  fineable  only,  and  no  forfeiture.  If  he  says  in 
court  that  he  will  devise  means  to  be  no  Ichiger  the 
lord's  copyholder ;  this  is  neither  cause  of  finie  nor 
foifeiture;  for  perhaps  the  means  be  intends  are 
lawful,  by  conveying  away  his  copyhold. 

23.  Copyholds  are  forfeited  by  the  neglect  or  rer  Refusal  to 
fusal  of  the  tenant  to  perform  the  services  roqpiired  servi^/  ^ 
by  tiie  custom.    Thus,  if  a  copyholder  neglects  to  1  Ro^^*  Ab. 
appear  at  the  Court,  after  summons,  he  will  forfeit  Qilb.  Ten. 
his  estate.    To  make  this  a  forfeiture,  there  must  be  ^^^* 

a  particular  warning  f o  each  tenant,  or  a  gfeneinl 
notice  within  the  parish ;  after  which  it  is  a  fedeiture, 
without  any  express  refusal.  For  unless  the  copy- 
holders attend,  no  colut  can  be  held,  which  wo«dd 
be  highly  prejudicial,  not  only  to  the  lord,  but  to  tibe 
tenants. 

24.  A  copyholder  nedected  to  do  his  suit  and  Hammond  r, 
service  for' the  space  of  three  years  tQge^er.    The  3  j^^  3^9' 
question  was,  whether  tins  was  a  suflldent  cause  of 
forfeiture.    It  ^as  said  by  the  Court  that  it  was  no 
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cause  of  forfeiture,  if  a  warning  vras  not  given  by  the 
lord,  of  the  time  when  his  court  was  to  be  held»  and 
notice  thereof  giyen  to  the  copyholder  himself :  that 
the  withdrawing  of  his  suit  by  a  copyholder  was  only 
finable ;  but  if  he  refused  to  do  his  suit  and  service, 
then  it  was  a  forfeiture. 

25.  Where  the  lord  required  the  copyholde^to  do 
his  services,  and  he  answered  that  if  they  were  due 
he  would  do  them,  but  it  should  be  tried  at  law 
whether  they  were  due  or  not  j  this  was  held  not  ta 
be  a  forfeiture. 

26.  If  a  copyholder  is  confined  by  sickness,  or  is 
afraid  of  being  arrested,  or  is  a  bankrupt,  he  will  be 
excused  from  attending  the  lord's  court 

27«  When  the  copyholders  are  assembled  in  the 
lord's  court,  they  are  bound  to  do  the  proper  busi- 
ness of  the  court ;  and  if  they  refuse,  it  will  amount 
to  a  forfeiture. 

28.  The  refusal  of  a  copyholder  to  pay  the  fine  due 
on  his  admittance  is  a  forfeiture,  provided  such  fine 
be  certain ;  where  the  fine  is  uncertain,  a  refusal  to 
pay  the  fine  assessed  by  the  lord,  upon  the  ground 
that  a  greater  fine  is  demanded  than  is  warranted .  by 
the  custom,  will  not  amount  to  a  forfeiture. 

29.  If  the  fine  be  imcertain,  though  a  reason- 
able fine  be  assessed,  yet  as  no  man  can  provide  for 
an  uncertainty,  the  copyholder  is  not  bound  to  pay 
it  presently  upon  demand ;  but  shall  have  a  conve- 
nient time  to  discharge  it,  where  the  law  does  not 
appoint  a  day  certain  for  its  payment.  If  however 
it  is  not  paid  on  the  day  appointed,  the  estate  wiU  be 
forfeited. 

SO.  Though  the  fine  assessed  be  reasonable,  yet  the 
lord  must  appoint  the  time  and  place  where  it  must 
be  paid ;  because  it  stands  upon  a  point  of  forfeiture 
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of  the  estate :  and  the  copyholder  is  not  obliged  to 
cany  his  fine  always  about  him.  Where  the  fine  is 
certain,  the  copyholder  is  obliged  to  pay  it  imme- 
diately upon  admittance. 

31.  If  a  copyholder  is  bound  by  the  custom  to  the  Refusal  to 
payment  of  a  rent  to  the  lord,  and  refuses  to  pay  it,  P*^  ^^^' 
he  will  forfeit  his  copyhold.     Such  a  refusal  must  j  57. 
however  be  founded  on  the  principle  that  the  lord  has  ^J*-  ^^• 
no  right  to  the  rent ;  which  implies  a  disclaimer  of  ante,  $  25. 
the  tenure.    For  if  the  copyholder  admits  the  lord's 

claim  to  the  rent,  but  says  he  has  no  money,  or  mak^ 
any  other  excuse  of  that  sort,  it  is  no  forfeiture. 

32.  Where  a  copyholder  was  absent  when  the  lord  Critp  v. 
demanded  the  rent,  and  no  person  was  there  to  pay  Cro.  Eliz. 
it,  which  is  a  refusal  in  law,  yet  the  Court  doubted  **^^- 
whether  it  was  a  forfeiture,  as  it  did  not  amount  to  » 
a  voluntary  refusal :  and  two  of  the  Judges  said,  there  Hob.  135. 
ought  to  be  a  demand  from  the  person  of  the  copy-  225.  *"' 
holder,  to  make  it  a  forfeiture. 

33.  Where  the  estate  of  a  lord  of  a  manor  ceases  by  8  Rep.^2  «. 
limitation  of  a  use,  and  is  thereby  transferred  to  an- 
other person,  who  demands  rent  of  the  copyholder, 

and  he  refuses  to  pay  it,  this  is  no  forfeiture,  without 
notice  given  to  the  copyholder  of  the  alteration  of 
the  use  and  estate. 

34.  Where  copyholds  are  descendible,  the  heir  is  Non-appear- 
bound,  on  the  death  of  his  ancestor,  to  come  to  the  ^^^^  ^  ^e 
lord's  court,  and  require  to  be  admitted.     If  he  neg-  wlmittcd. 
lects  to  appear  within  the  time  prescribed  by  the 

custom  of  the  manor,  a  proclamation  is  made  for  him 
to  come  in  and  be  admitted ;  if  he  does  not  then 
appear,  farther  proclamations  are  made,  at  the  two 
or  three  next  courts  according  to  the  custom ;  and  if 
he  does  not  appear  immediately  after  the  last  procla- 
mation, the  lord  may  seize  the  copyhold  as  forfeited. 
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.  a5w  If  the  beir  of  a  copyholder  is  beyond  sea  at  the 
time  of  Im  ancestor's  death,  or  within  age,  or  nan 
ctm^pos  mentis,  or  in  prison,  his  non-appearance  at  the 
lord's  court  to  be  admitted^  will  not  amount  to  a 
forfeiture. 

36.  The  custom  of  a  manor  was  th^t,  those  who 
claimed  copyholds  by  descent,  ought  to  come  at  the 
first,  second,  or  third  court,  upon  proclamation  made, 
to  take  lip  their  estates ;  or  else  they  shoulc^  be  for.- 
feited.  A  tenant  of  the  manor,  having  issue  in- 
heritable by  the  custom,  died,  such  issue  being  at  that 
time  beyond  sea ;  the  proclamations  all  passed,  and 
the  heir  did  not  appear  for  two  years ;  upon  his  re- 
turn he  prayed  to  be  admitted  to  the  copyhold,  and 
pro&rred  the  lord  his  fine  in  court»  whidi  the  ford 
refused  to  accept,  or  to  admit  the  heir,  but  seised 
the  land,  as  for&ited.  It  was  adjudged,  that  this  was 
no  cause  of  foifeiture,  because  the  heir  wa3  beyond 
sea  at  the  time  of  the  proclamations ;  and  the  lord  was 
at  no  prejudice,  for  he  had  taken  all  the  profits  c^  the 
iand  in  the  mean  time. 

37*  It  se^ns  to  be  now  held,  that  there  must  be  a 
particular  custom  to  warrant  the  forfeiture  of  a  copy- 
jbotd^  by  the  m&te  non-appearance  of  the  heir  to  be 
admitted.  That  by  the  general  custom,  the  lord  is 
i^nly  authorized  to  «eise  the  land,  until  the  tenant 
comes  in  to  be  admitted.  It  is  also  required,  that  all 
the  proceedings  be  strictly  conformable  to  the  cus- 
toms of  the  maaor ;  and  the  proclamations  proved 
'tava  vocCf  not  by  the  court-rolls  only ;  otherwise  no 
&deitore  will  be  incurred. 

88.  At  a  court-baron  holden  for  the  manor  of 
Featherstime  in  1785,  the  homage  presented  the 
death  of  Sir  (8. 'Holier,  and  iw  entiry  >of  a  proclama-r 
matk>n  on  Iheirolls  was  made  as  fiSlows :  *^  At  this 
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coiurt  public  proclamation  was  mad^,  for  the  fint 
time,  ft»*  the  heir  of  Sir  S.  Helier,  Knight,  deceased, 
to  come  into  court,  and  be  admitted  tenant  to  all  and 
singular  the  messuages,  &c.  within  the  precincts  of 
this  man<M*^  V9htttclf  the  Sfud  Sir  S.  Helier  died  seised; 
or  efae  the  same  woidd  be  seised  hf  liie  lord  of  the 
said  flianw  for  WHiit  of  a  tenant.  But  nobody  came 
wlio-shelr&d  any  titiie  to  tibe  same;  thereftfre  such 
defetik  and  this  proclamation  are  recorded/'  Two 
tfther^iittdar  pft^damations  were  madey  at  two  subse-^ 
tfaedt  coufft^,  %b.  By  an  enitiy  on  the  rolls  of  a 
$tn^  idMM,  and  court-baron  h<dden  in  1786,  it 
ap|iea!fed  as  ftiN^sfiA'^  i^^^**  At  this  coui^  a  precept  was 
insikiA  by  ^  sfMKv^d  of  l9ie  manor,  and  delivered  to 
W.  d.%uliff  andofBkti^r  of  the  manor,  directing  him 
tl»  Mise  wto  <he  "hands  of  the  lord,  all  atid  singular 
ilfei^seyeMS  depyhcM  messuages^  &^.  which  ^a»  situafte 
and  Ifeing  in  F^illherstone,  &c.  of  which  Sir  8.  Helier 
died  seised ;  and  to  return  the  precept  at  the  next 
c^otirt  fto  he  holden  on,  &c."  By  another  entry  cm 
the  toBs  it  appeared  as  follows : — ^*  At  this  couM 
W.  !B.  bteiiliff  of  this  mitnor,  and  officer  <^  this  court, 
r^ttismed^tlie  pi^^sept  which  issued  and  was  delivejned 
tor  him  <at  the  htst  court,  holden  for  this  manor,  in 
rve^f  thing  obeyed  ^nd  executed ;  to  wit,  that  he 
htfd  ^6&en  -aeftufd  possession  of,  and  seised  into  the 
haflttfe  of  the  lord^f  the  manor,  aU  those  copyholds 
fetf.  il\/>b«redf  the  said  Sir  S.  Helier  died  seised,  as  hy 
Ote'ttlia  ^rteept  4ite  Wils  commanded/'  At  a  sidbse- 
^fMtt^tiourt,  tSutt  lord  of 'the  manw  granted  tlie  said 
tc^rildtpremises  ton  stranger,  his  heirs  and  assigns 
fer  ever,  accmWu^^o  ^ftie^ustom  of  the  mid^aner, 
^hO'Was^^tttfited  tenant,  paid  the  lord  a  fine  dC 
e&il.,  aifiisttiakfi6  his  fbdty.  The^ieirs  atiaw  of  Sir 
S.  HeUer  "tHtt  "«<«  apply  to  4>e  admitted  till  the  year 
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1788,  when  they  were  refused  ;  and  in  consequence 
thereof  brought  their  ejectment.  A  verdict  was 
found  for  the  plaintifis,  subject  to  the  opinion  of  the 
Court  on  the  above  case. 

After  several  argilments  Lord  Kenyon  said,--*^'  The 
first  point  made  is  on  the  supposed  foifeituxe,  by 
reason  of  the  heirs  of  Sir  S.  Helier  neglecting  to  come 
to  the  lord's  court  to  be  admitted  as  his  tenants,  and 
to  satisfy  the  lord's  claim  of  the  fruits  of  his  tenure. 
I  cannot  but  observe,  that  the  interest  of  the  lord  of 
this  manor  was  not  very  deeply  concerned  in  the 
heir's  not  coming  in  to  be  admitted,  because  it  is 
stated  that  no  fine  was  due  on  admission.    The  case 
does  indeed  state,  that  he  had  a  minute  interest; 
namely,  a  relief  of  Ss.  6d.  i  but  however  smaU  this 
fruit  of  tenure  was,  the  lord  undoubtedly  had  a  lijg^t 
to  it ;  and  to  see,  by  the  inspection  of  his  court-foUs, 
who  were  his  tenants.    But  the  severity  of  the  law 
in  these,  as  in  all  other  cases  of  forfeiture,  warrants 
the  courts  in  taking  care  that  there  is  the  greatest 
BCCUfBcy  in  the  lord's  proceeding.     It  is  so  in  the 
case  of  outlawry,  and  all  cases  of  criminal  proceed- 
ings.    Several  cases  Were  mentioned,  which  show 
that  a  general  forfeiture  of  a  copyhold  estate,  for  not 
coming  in  to  be  admitted,  does  not  accrue,  unleas 
there  be  a  custom  to  warrant  it.     In  such  cases  the 
lord  has  only  a  right  to  enter  into  possession,  to  satisfy 
himself  of  the  injury  he  sustains  for  the  want  of  a 
tenant ;  he  can  only  retain  the  possession  quousque. 
It  seemed  almost,  and  would  have  been  very  properly 
admitted  in  the  argument,  that  if  the  lord,  having  a 
right  to  seise  quousque^  did  seise  absolutely,  there  was 
a  defect  in  the  seisure  which  vitiated  the  whole. 
But  it  was  contended  that  there  was  no  defect  in  the 
seisure,  for  that  the  Court  might  presume,  for  any 
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thing  that  appeared  to  the  contrary,  that  the  lord  did 
only  seise  till  a  tenant  came  in  to  be  admitted ;  and 
that  omnia  presumuntur  solemniter  esse  acta ;  but  I 
think,  that  sufficient  appears  in  the  case,  to  show 
that  the  seisure  was  irregular.  A  seisure  generally, 
and  undefined,  must  -  necessarily  be  a  seisure  of  the 
whole  property ;  if  it  were  not,  what  other  line  could 
be  drawn  ?  So  an  entry  upon  an  estate  generally,  is 
an  entry  for  the  whole  ;  and  if  it  be  for  less,  it  should 
be  so  defined  at  the  time.  The  case  however  does 
not  rest  on  this  observation,  for  we  collect  from  sub- 
sequent BCtf  of  tiie  lord,  which  are  unambiguous, 
what  his  idea  was  when  he  did  seise  j  for  he  made 
an  absolute  grant  of  the  whole  of  this  property  to  the 
defendant,  his  heirs  and  assigns  for  ever,  taking  a 
fine  of  692A  for  his  admission.  Then  I  am  bound  to 
say,  that  the  lord  entered  as  for  an  absolute  forfeiture ; 
and  as  this  is  a  proceeding  where  the  most  strict 
regularity  is  necessary  in  all  its  parts,  we  are  warranted 
in  saying  that  here  was  no  seisure  binding  on  the 
parties." 

Tlie  other  Judges  concurring,  judgement  was  given 
for  the  heirs  of  Sir  S.  Helier. 

39*  Where  the  custom  of  the  manor  requires,  that  Of  a  Pcr- 
a  person  taking  an  estate  in  remainder,  shaH  come  ^^nden*" 
in  and  be  admitted,  the  lord  may  seise  quousqve  the 
tenant  comes  in.  And  the  proclamations  being  in 
general  tenns  for  any  person  to  come  in  and  make 
title,  and  the  presentment  of  default  being  also 
general,  are  good ;  though  the  person  in  remainder 
were  known,  and  named  in  the  .surrender. 

40.    In  a  modem  case,  which '  has  been  already  Doe  ?. 
stated,  where  a  remainder-man  refused  to  come  in  ^^^^^^^22. 
and  be  admitted,'  the  custom  requiring  tiiat  persons 
in  remainder  should  come  in  and  be  admitted ;  there 
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yjts^  a  presentment  by  the  homage,  that  £•  I.,  who  was 
tenant  for  life,  died  seised ;  and  three  proclamations 
were  made  at  three  different  courts,  that  if  any  per- 
son or  persons  would  comie  into  Court  and  make  any 
just  claim  to  the  lands  whereof  the  tenant  for  life 
died  seised,  such  person  or  persons  should  come  into 
court  and  take  admission  to  the  same.  No  one 
coming  to  be  admitted,  a  precept  was  issued  by  the 
steward  of  the  manor,  directed  to  the  bailifi^  autiio- 
rizing  him,  in  the  presence  of  two  or  more  cop^^old 
tenants  of  the  manor,  to  seise  into  the  hands  of  the 
lord,  guousque  the  tenant  should  come  in  to  be  ad- 
mitted, all  such  copyhold  lands,  &c.  to  and  for  the 
use  of  tbe  lord.  The  lands  were  accordingly  seised 
by  the  bailiff,  and  the  lord  made  a  lease  and  brought 
an  ejectment. 

It  was  objected,  that  the  next  tenant  being  known 
and  named  in  the  roUs,  the  proclamations  and  the 
presentment  should  have  been  agsunst  her  by  name. 

Lord  £UenbOTough  delivered  the  judgement  of  the 
Court.  He  said,  the  question  was,  whether  the  pre- 
sentment that  the  tenant  for  life  died  seised,  and  the 
proclamations  made,  '*  that  if  nny  perscna  would  come 
into  court  and  make  just  claim  or  title  to  tSie  lands 
whereof  £•  I.  died  seised,  such  person  should  come 
into  court  and  take  admission  of  the  same,''  was  suf- 
ficients No  authcNJty  had  been  cited  in  si^pwt  of 
tUs  objection ;  but  it  rested  wh<Ay  in  what  was  said 
to  be  the  iisual  practice  in  court8-<baron,  of  mentioning 
in  the  presentment  and  prodamations  the  name  of 
the  person,  when  known,  who  oij^t  to  come  in  and 
be  admitted.  If  the  tenant,  when  known,  were 
Ukely  .to  be  piqudiced  by  not  being  named,  this 
objection  would  haue  weight ;  andtbougb,  as  the  ob- 
pactof  the  pnaentment  was  fbr  the  infonnation  and 
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instruction  'of  the  •  lord,  it  would,  in  respect  of  him, 
be  better  to  mention  the  person  who  ought  to  come 
in  and  be  admitted,  when  known  ;  yet,  in  respect  to 
the  heir  or  remainder-man,  this  was  not  the  purpose 
of  the  presentment,  nor  were  the  proclamations  in- 
tended  to  inform  persons  of  their  titles,  but  to  give 
notice  to  those  who  had  a  right  to  be  admitted,  that 
the  tenancy  was  vacant,  and  that  the  lord  required 
of  those  who  were  entitled,  to  take  upon  themselves 
the  tenancy ;  and  it  seemed  sufficient,  so  far  as  the 
tenant  was  concerned,  if  the  presentment  and  pro- 
clamations were  in  the  general  terms  used  on  this 
occasion.  For  these  reasons,  the  Court  thought  there 
should  be  judgement  for  the  lord. 

'41.  A  custom  that  the  person  to  whose  use  a  copy-  of  a  Sur« 
hold  is  surrendered,  shall  come  in  and  be  admitted,  ^<*«'««* 
after  three  proclamations,  or  otherwise  that  the  lands  Dilliston, 
shall  be  forfeited,  is  good.     But  in  a  case  of  this  494***"** 
kind,  infancy  will  excuse. 

4At.  It  has  been  stated  that  copyholds  are  indirectly  Of  a  Devisee, 
devisable.     In  such  a  case,  the  non-appearance  of  a 
devisee  to  be  admitted  operates  in  general  as  a  for- 
feiture. 

43.  A  copyhold  was  devised  to  six  persons  upon*  Roe  v. 
certain' trusts ;  one  offered  to  be  admitted  and  to  pay  2  Wii8/l62. 
his  ^proportion  of  the  fine,  which  the  lord  refused, 
unless  he  would  pay  the  whole  ;  the  other  five  de- 
clined the  trust.  The  lord,  after  three  proclama- 
tions for  th6  six  trustees  to  come  in  and  be  admitted, 
seised  for  the  forfeiture.  The  Court  held,  that  the 
lord  ought  to  have  admitted  the  person  who  offered 
hiniBelf,  and  then  he  might  have  proceeded  to  recover 
his  fine  from  the  six  devisees,  if  it  was  due  either  by 
law,  or  the  custom  of  the  manor ;  and  that  he  had  been 
too  hasty  in  entering  for  a  supposed  forfeiture  before 
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a^tnittaooe.  A  aeisiure  guousgue  vms  till  smn^Kidy 
came  to  be  admitted ;  so  tiiat  it  was  clear  the  loxd 
had  no  ri^t  to  seise.  , 

44.  The  lord  of  a  manor,  cannot  bring  a  bill  in 
Chancery  against  a  copyholder,  to  compel  him  to 
come  in  and  be  admitted,  tenant ;  for  he  has  hit 
remedy  at  law,  by  making  proclamations  so  many 
court  days.  But  if  there  be  any  coniiision  arising 
from  copyhold  lands  being  blended  together,  the  lord 
may  bring  a  bill  of  discovery,  to  ascertain  the  lands. 

45.  All  persons  of  sufficient  understanding  may 
forfeit  A  copyhold ;  but  a  m^n.  of  nonsane  memoiy^ 
an  idiot,  or  a  lunatick,  are  unable  to  forfeit  So  an 
infant  under  fourteen,  because  he  wants  discretion. 
But  an  infant  at  the  age  of  discretion  may  forfeit  his 
copyhold,  not  by  offences  which  proceed  from  neg« 
ligence  or  ignorance,  but  by  such  as  proceed  from 
contempt 

46.  A  feme  covert  cannot. by  any  act  of  her  own 
forfeit  her  copyhold ;  because  she  is  not  stU  Juris  sed 
sub  potesiate  viri.  But  she  may,  by  an  act  done  with 
the  consent  of  her  husband,  in6ur  a  forfeiture.  And 
it  was  resolved  in  27  fHiz.  that  where  a  ynmxa 
texiant  for  life  takes  a  husband^  who  eonunits 
waste  and  dies,  the  estate  of  the  wife  is  forfeited. 

47.  By  the  statute  9  Geo.  I.  c  29*  §  S.  it  is 
enacted,  that  no  infant  or  feme  cotert.  shall  forfeit 
any  copyhold  messuages,  &c.  for  their  n^lect  or 
refusal  to  come  into  any  court  or  courts  to  be  kqpt 
for  any  manor,  wherqof  such  messuages,  &c  are 
parcelt  and  to  be  admitted.. thereto;  nor  for  the 
omission,  denial,  or  rdusf^  to  pay  any  fine  imiposed 
or  set  on  their  admittances.  And  by  the  sixth  section 
it  is  provided,  that  if  the  fines  so  imposed  shall  not 
be  warranted  by  the  custom  of  the  manor,  6r  shall 
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be  imlawiuly  then  aneh.  in&nt  or  feme  covert  shall 
^at  Uberty  to  controvert  the  legality  of  such  hni 
or. fines.  . 

48.  It  was  resolved  in  a  modem  case,  that  if  one  Doe  t. 
ofiaevieral  coheirs  of  a  copyholder  be  a  feme*covert,  3  Term  R. 
and  die  lord  seises  the  whole  estate,  in  default  of  the  ^^^* 
heirs  not  coming  in.to  beadmitt^  after  three  pro- 
clamations, without  first  appointing  a  guardian  for 
the  feme  covert^  accorcUn^  ix^  this  act,  a.  seisare  erf* 
the  whole  estate  is  irregular;  thoi^h  it  was  not 
known  to  the  lord  that  one  of  the  heirs  was  a  feme 
covert. 

49*  This   statute  is  confined  to   the  cases  exr  Kensington 
pressed  j  namely,  title  by  descent,  or  surrender  to  \}^^hn 
the  use  c^  a  will ;  and  does  not  extend  to  a  title 
under  a  deed. 

60.  A  forfeiture,  in  general,  only  extends,  to  .the  Extent  of  a 
copyhold  in  which  the  act  has  been  done.    For  if  a  f]p>^'B>^^>^' 

^^  laverner  t. 

copyholder  be  seised  of  Black  Adre,  White  Acre,  and  Cromwell, 
Green  Acre,  and  commits  waste  in.Bkck  Acie,  it  is  Jifte^J/- 
thereby  forfeited ;  but  there  is  no  forfeiture  of  White  217. 
Acre  Off  Green  Acre. 

51.  If  a  copyholder  makes  a  feoffinent  oi  one  acre  puUer  ▼. 
of  his  cq>ylidLd,  all  is  not  lenfaited,  but  only  that  '\^\  .. 
acre»    Btit.if  axa>pyholder  cuta  down  a  tree  growing  509. 
upon  any  part  of  his  copyhoW.  this  is  a  forfeiture  of  G|ib.  Ten- 

.  JS^  Some,  acts  amount  to  a  forfeiture, .  the  moment  where  Pre* 
they  are  committed :  others  are  not  forfeitures  till  »eatment  is 
they  are  presented  by  the  homage,  in  the  lord's  court,  co.  Cop. 
Qfiences  which  are  apparent  and  notMiOBS,:  ef  which  ^*  ^^ 
the  lord,  by  common  presumption,  cannot  choose  but  246. 
hav6  notice^  are  forfeitures  immediately.  •But  pre- 
sentment by  the  homage  is  necessary  in  those  cases 
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Svhere  the  lord  cannot  be  presumed  to  have  notice  of 
himself;  as  where  the  tenant  is  convicted  of  treason 
or  felony,  or  makes  an  alienation  contrary  to  the 
custom. 

53.  It  was,  however,  resolved  in  the  case  of  East  v. 
Harding,  where  a  copyholder  incurred  a  forfeiting 
by  making  a  lea^e,  that  presentment  was  not  abso- 
lutely necessary,  but  only  for  the  lord's  better  in- 
struction of  his  title,  that  the  lord  may  take  advantage 
of  a  forfeiture  before  presentment.  But  Lord  Chief 
Baron  Gilbert  says,  it  is  safer  to  get  all  forfeitures 
presented ;  and  if  there  be  a  particular  custom,  it 
must  be  pursued.  ^ 

54.  Forfeitures  may,  in  many  cases,  be  dispensed 
with  by  the  act  of  the  lord.  Thus,  if  a  copyholder  has 
broken  the  customs  of  the  manor,  by  committing  waste, 
refusing  to  perform  his  services,  or  to  pay  his. rent, 
the  forfeitures  arising  from  these  acts  may  be  dis- 
.pensed  with  by  a  subsequent  acceptance  of  rent,  or 
other  act  by  which  the  lord  acknowledges  the  copy- 
holder to  be  his  tenant. 

55.  If  a  copyholder  commits  a  forfeiture,  and  the 
iord  pro  tempore^  having  ai  legal  title,  grants  an  a4- 
xflittance,  it  will  operate  as  a  dispensation  of  the  for- 
feiture, not  only  as  to  himself,  but  as  to  the  person 
in  reversion ;  for  such  a  hew  grant  and  admittance 
amounts  to  an  entry  for  the  forfeiture,  and  a  new 
grant.  But  a  lord  by  wrong  cannot  by  such  an  admit- 
tance purge  the  forfeiture,  so  as  to  bind  the  rightful 
lord. 

56.  A  copyholder  cut  timber,  sold  it,  and  died; 
the  succeeding  lord  brought  an  ejectment  against  the 
heir,  who  pleaded,  that  in  trespass  brought  by  him, 
the  lord  (now  plaintiff)  justified  for  taking  a  heriot. 
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The  Court  said,  that  justification  for  heriot  service  Gilb.  Ten. 
on  seisin  of  the  ancestor,  was  an  acceptance  of  the  heir     ^' 
as  tenant,  and  purged  the  forfeiture. 

57.  It  was  said  in  this  last  case,  that  where  there  is 
an  actual  entry*  by  the  lord  in  the  lifetime  of  the  copy- 
holder, for  a  forfeiture  by  him,  no  acceptance  after 
will  purge  the  forfeiture.  And  though  it  never  was 
presented  by  the  homage,  thiat  was  not  material,  it 
being  a  thing  notorious. 

58.  Lord  Coke  says,  some  make  this  difference,  Co.  Cop. 
that  those  forfeitures  only  which  destroy  not  the  copy-  q^,'  rp^^^ 
hold,  are  confirmable  by  subsequent  acknowledge-  ^^^• 
ment,  and  not  those  forfeitures  which  tend  to  the 
destruction  of  a  copyhold.     As  if  the  copyholder 

makes  a  feofiment^  by  this  the  copyhold  is  destroyed ; 
therefore  no  subsequent  acknowledgement  of  the  lord 
will  confirm  it.  And  in  the  Supplement  to  Lord' Coke's  f  H- 
Copyholder,  it  is  said,  that  if  a  copyholder  levies  a 
fine,  makes  a  feoffinent,  or  sufiers  a  common  reco- 
very, which  destroy  the  estate,  no  acceptance  of  rent, 
or  act  done  by  the  lord,  will  be  available  to  make 
the  estate  good.  But  where  the  custom  of  the 
manor  only  is  broken,  as  if  the  copyholder  makes  a 
long  lease,  or  refuses  to  pay  his  rent,  or  to  be  sworn 
of' the  homage,  or  commits  waste,  there  his  estate  . 
may  be  afterwards  confijrmed. 

59.  This  doctrine  has  been  denied  in  a  modem  d^  ^^ 
case,  in  which  it  was  held,  that  a  forfeitiure  by  a  Helicr, 
copyholder's  lev3dng  a  fine,  might  be  waived  by  the  i62. 
lord.     In  that  case  the  lord  suffered  many  years  to 
elapse  without  taking  advantage  of  the  forfeiture,  and 
by  several  solemn  acts  in  his  court,  recognized  the 
person  who  levied  the  fine  as  his  tenant    It  was 
first  presented  that  he  died  seised ;  then  the  lord  re^ 
quired  the  heir  to  come  in  and  be  admitted.    These^ 
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said  Lord  Keayon,  were  as  solemn  acts  of  recogni* 
tion,  as  the  admittance  of  the  copyholder  in  Milfax 
V.  Baker ;  and  he  did  not  think  he  was  straining  that 
case  in  saying,  that  any  act  equaUy  solemn  on  the 
part  of  the  lord,  was  sufficient  to  preclude  him  from 
taking  advantage  of  the  forfeiture. 

60.  Where  the  lord  is  ignorant  of  the  act  by  which 
a  copyhold  has  been  forfeited,  nothii^  done  by  him 
will  operate  as  a  dispensation  of  the  forfeiture.     And 
it  seems,  that  if  the  lord  accepts  a  surrender  from  a 
tenant,  who  has  committed  a  forfeiture,  this  is  no 
dispensation  or  bar  to  the  entry  c^  the  lord,  or  his 
lessee ;  if  the  cause  of  forfeiture  be  such  as  the  lord 
might  ^ell  be  supposed  igniNrant  of,  otherwise  not ;  as 
making  a  private  lease. ,  Bnt  for  failure  of  suit  of 
court,  or  nonpayment  of  rent,  &c.,  it  is  otherwise^ 
because  he  cannot  be  piesumed  ignorant  of  tliese. 

61.  The  lord  of  the  manor  is  im  generail  the  only  per- 
son who  cantake  advantage  of  the  forfeiture  oisL  co]^- 
bcdd.  Even  a  lessee  for  years  of  the  mmior  shall  take 
a^antage  of  a  forfeiture,  for  he  is  dominusprd  terripore. 

62.  In  all  cases  of  forfeiture  for  treason  or  felony 
9  Rep.  107  a.  by  a  copyholder,  the  lord  becomes  entitled  to  the 
Duke  of  copytu;^,  aixd  not  the  king,  unless  there  be  a  qpodal 
Marsham,  act  cf  parliament  foT  that  pukpsose.  And  where  bjr 
Hard.  432.     the  statute  IS  Cha.  II.  all  tiie  lands,  tenements,  and 

hereditamentis  of  the  regicides  yrete  forfeited  to  the 
Crown,  Lord  Hale  held,  that  copyholds  were  not  in- 
cluded ;  for  if  a  copyhold  was  forfeited  by  this  act  to 
the  Crow^y  it  would  be  thereby  destroyed,  and  pass 
by  lejtters  patent,  not  by  surrender. 

63.  There  have  been  severai^  cases  in  which  the 
Court  of  .Chancery  has  kftdrposed^  to  modteratii  the 
rigour  of  copyhdk}  Gustoihs,  atfd  to  relieve  agaidsi 
ijnnasonaUe  forfeitures;     '        " 


Who  may 
take  Advan- 
tage of  a 
Forfeiture. 
Co.  Cop. 
J  60. 

1  Roll.  Ab. 
509. 


Where 
£(^uity 
relie?ei. 
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64.  A  copyhcdder  for  life  had  committed  a  forfeiture,  Thomas  v. 
by  cutting  down  timber  trees,  which  was  found  so  by  i  cu-'ca. 
a  trial,  and  verdict  at  law;  the  lord  entered  and  9^- 
admitted  the   defendant,  who  was  the  remainder- 

man.  The  copyholder  exhibited  his  bill  to  be  re- 
lieved against  the  forfeiture,  ofiering,  if  it  should 
appear  to  be  waste,  to  make  satisfaction.  An  issue 
was  directed  to  try  whether  it  was  the  primary  inten- 
tion of  the  copyholder,  in  cutting  down  the  timber, 
to  commit  waste ;  it  being  found  for  the  plaintiff,  it 
was  decreed  he  should  be  relieved;  and  that  the 
defendant,  the  remainder-man,  should  deliver  up 
the  p(OSsession  to  the  plaintiff,  and  account  for  the 

mesne  profits. 

65.  A  person  having  two  copyholds  held  of  the  Nash  v. 
same  mmor,  cut  down  timbw  in  the  one,  and  em-  j)^^2 
l^oyed  it  in  repairing  the  other,  pretending  that  he  ^  Vern.  537. 
wa$  authorized  by  the  custom  of  the  manor ;  the 

timber  being  assigned  and  set  out  by  two  of  the 
customary  tenants.  An  ejectment  was  brought  by 
the  lord»  upon  the  supposition  that  this  was  voluntaiy 
waste,  and  consequently  a  forfeiture.  Upon  the 
first  trial  a  verdict  was  given  against  the  loid ;  but 
upon  a  new  trial  the  jury  found  against  the  custom. 
A  bill  was  then  brought  in  Chancery  to  be  relieved 
i^amst  the  forfeiture.  It  was  admitted  that  by  the 
cuistom,  when  timber  was  wanting  on  one  copyhold 
tenement,  the  lord,  by  his  woodman  or  bailiff,  might 
assign  timber  for  repairs  on  any  of  the  other  copy- 
hold estates ;  but  here  a  custom  was  set  yp  for  two 
tenants  to  assign  to  a  thirdf  ^^ch  might  be  pre* 
judicial  to  the  lord  j  as  more  tiinber  might  lay  that 
means  be  cut  than  was  necessary*  and  thriving 
tiadber,  vhen  there  might  he  found  enough,  oC  that 
whieh  was  decaying,  fit  for  repairs.    It  was  however 
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admitted  that  the  timber  was  of  small  value,  and  all 
of  it  employed  in  the  repairs  of  the  copyhold. 

The  Lord  Keeper  relieved  the  plaintiff  against  the 
forfeiture ;  but  decreed  him  to  pay  the  costs  of  both 
the  trials  at  law,  and  the  costs  of  this  suit. 

GQ.  The  Court  of  Chancery  relieved  a  quaker 
against  a  forfeiture,  which  he  had  incurred  by  not 
doing  suit  and  service. 

67.  A  court  of  equity  will  not,  however,  interpose 
in  cases  of  this  kind,  unless  there  are  equitable  cir- 
cumstances which  entitle  the  party  who  committed 
the  forfeiture  to  relief. 

68.  -The  plaintiff  brought  his  bill  to  be  relieved 
against  the  forfeiture  of  his  copyhold  estate.  It  ap- 
peared that  he  had  been  guilty  of  the  greatest  dis- 
obedience possible  to  his  lord  ;  that  after  six  several 
presentments  to  repair,  and  an  entry  by  the  lord,  for 
the  forfeiture,  he.  brought  an  ejectment ;  and  when 
upon  the  trial,  a  rule  was  entered  into  by  consent, 
that  upon  payment  of  4 /I  to  the  lord  for  his  costs, 
which  was  not  a  fourth  part  of  the  costs  to  which  he 
had  put  the  lord,  and  putting  the  estate  into  repair, 
he .  should  be  admitted  to  it  again ;  yet  he  never 
complied  with  the  rule,  nor  made  any  offer  of  costs 
to  the  lord,  *  but  instead  of  that  brought  another 
ejectment,  and  was  nonsuited ;  and  after  nine  or  ten 
years  more,  brought  his  bill.  -  > 
.  Upon  these  circumstances  the  Lord  Keeper  de- 
clared he  ought  to  have  no  relief,  or  if  he  were  to  be 
relieved,  yet  it  must  be  upon  payment  to  the  lord 
of  all  his  costs,  and  putting  the  estate  into  good 
repair ;  which  would  amount  to  more  than  his  in-, 
terest  was  worth,  having  only  an  estate  for  life ; 
and  dismissed  the  bill,  but  without  costs.  The  Lord 
Keeper  likewise  declared,  that  though  this  were  'a 
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voluntary  waste  and  forfeiture,  against  which  it  was 
objected  that  •  the  Court  never  gave  relief, .  yet  he 
thought  the  rules  of  equity  not  so  strict,:  but  that 
relief  might  be  given,  even  against  voluntary  waste 
and  forfeiture.  .      : 

69-  A  copyholder  made  leases  not  warranted  by  Peacbey  r. 
the  custom  of  the  manor,  and  worked  a  quarry  of  pj^^^^cha. 
stone    from  his  freehold  lands  into  the  copyhold,  ^68. 
without  licence.     Afterwards  his  son  cut  down  trees,  227. ' 
and  inclosed  some  of  the  copyhold  lands,  notwith- 
standing several  repeated  admonitions  from  the  lord ; 
who  brought  his  ejectment,  and  had  a  verdict  as  for  . 
a  forfeiture. 

On  a  bill  brought  for  relief.  Lord  Macclesfield 
was  clear  of  opinion  that  there  was  no  foundation  for 
equity  to  interpose.  That  it  would  be  to  alter  the 
nature  of  the  tenure  whereby  copyholds  subsisted. 
That  if  this  was  a  forfeiture  at  law,  a  court  of  equity 
had  nothing  to  do  with  it ;  and  that  it  was  like  the  case 
of  a  feofiment  or  fine  levied  by  a  particular  tenant, 
against  which  there  could  be  no  relief.  That  copy- 
holders  were  but  tenants  at  will,  though  it  were 
according  to  the  custom  of  the  manor.  That  this  en- 
tirely differed  from  the  case  of  a  forfeiture  for  non- 
payment  of  rent  or  of  a  fine ;  for  there  the  estate 
was  in  the  nature  of  a  security  for  those  sums,  and 
the  lord  might  be  recompensed  in  damages  and  costs. 
That  making  a  lease  for  years  was  a  forfeiture,  as  it 
was  a  determination  of  his  will :  and  though  the  lord 
should  refuse  to  grant  a  licence,  yet  the  tenant  had 
no  remedy,  nor  would  the  Court  compel  the  lord  to 
grant  such  licence.  That  though  those  copyholds 
were  mended  by  time,  and  were  in  the  nature  of  an 
inheritance,  yet  still  the  tenant  was  obliged  to  ob- 
serve the  law  and  custom  to  which  they  were  subject. 
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That  these  customs  were  in  the  nature  of  the  limita* 
tions  of  an  estate,  ^rgAaA  determined'  on  die  fareadi 
of  them  :  and  that  unless  tiiere  were  some  eqidfadile 
drcumstanees  in  the  case,  the  Court  could  not  intnv 
pose,  as  that  would  be  to  repeal  and  destroy  die 
law. 
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the  Copyholder. 
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17*  Escheat  or  PorfeUure. 

18.  fVhen  the  Land  ceases  to  be 


iSujIpefuton 


Section  1. 

COPYHOLD  estates  may  be  destroyed  in  several 
ways ;  for  whenever  an  estate  of  this  kind  ceases 
to  be  held  by  copy  of  covat  roll,  according  to  the  cus- 
tom of  the  manor,  it  is  said  to  be  extinguished  and 
gone. 

2.  Thus  if  a  copyholder  surrenders  his  estate  to  Surrender  u 
the  lord,  to  the  use  ofthe  lord,  tiie  copyhold  is  thereby  ^  •  •  '  • 
extinguished^    It  is  however  necessary  in  a  case^  of 
this  kind,  diat  the  lord  to  whom  the  surrender  is 

,    .    .       ^  •  •         • .  .  .     . 

made  have  a  lawful  estate  in  the  manor ;  for  a  sur- 
render  by  a  copyholder  to  a  person  who  is  possessed 
of  the  manor  by  wrong,  will  not  operate  as  an  ex- 
^guishment  of  the  copyhold^- 

S.  A  bishop  having  been  disseised  of  a  manor  dur-  P!u  ▼. 

to  the  disseisor,  utindefadat  voltmtatem  suam.    AAe)r  '^'^^^* 
the  restoration,  the  bishop  entered.    Resolved,  tiiat  Roe  t. 
the  copyhold  was  not  extinguished,  because  the  sur-  ^VS* 
render  was  void. 


380  Tide  X.   Copyhold,   Cft.vi.  %  4—8. 

St.  F^ul  4.  It  was  held  by  Lord  Eldon,  in  a  late  case,  that 

V.  pudley      ^here  the  lord  of  a  manor  was  tenant  for  life,  with 

and  Ward, 

l5Ves.  167.  remainders  over,  and  purchased  in  a  copyhold  held 

of  the  manor,  taking  the  surrender  to  him  and  his 
heirs,  it  'was  extinguished  ;  and  as  parcel  became 
subject  to  the  limitations  of  the  manor. . 

Release  to         5.  If  a  copyholder  releases  all  his  estate  and  interest 

GUb.  Ten.     ^  ^^  ^^^^'  ^^  ^^  operate  as  an  extinguishment  of 
300.  his  copyhold.     Ibr  although  a  release  cannot  in  its 

own  nature  jpass  away  a  possession,  yet  it  may  amount 

to  a  signification  of  the  tenant's  intention  to  hold  the 

lands  no  longer ;  and  the  rule  is,   that  every  thing 

amounting  to  a  determination  of  the  copyholder's 

will\o  hold  no  longer,  extinguishes  the  copyhold. 

Idem.  6.  So  if  the  lord  conveys  away  the  freehold  of  a 

Case,    '  *    copyhold  to  a  stranger,  and  the  copyholder  releases 

1  Leon.  102.  to  the  stranger ;  this  will  also  extinguish  the  copy- 

hold.  But  if  a  copyholder  be  ousted,  and  the  lord  of 
Mortimer's  the  manor  disseised,  and  the  copyholder  releases  to 
n^t  150  ^^  disseisor,  it  will  have  no  effect. 
Conveyance  7*  Any  conveyance  of  the  land  by  the  lord  to  thb^ 
to  ^h*  c^'*  copyholder,  for  an  estate  of  freehold,  or  even  for  a 
holder.  term  of  years,  will  extinguish  the  copyhold.    For  the 

9  g2^P'       estate  of  the  copyholder  being  only  at  will,  becomes 
Lane's  case«   merged  by  the  accession  of  any  greater  estate. 
4  R^!  31  a\  *    S-  If  the  lord  demises  the  land  held  by  copy  to  a 
Idem.  stranger  for  years,  and  the  stranger  assigns  over  his 

1  Leon.  170.  ^^  ^  ^^  copyholder,  this  will  extinguish  the  copy- 

hold;  for  both  these  interests  cannot  exist  in  the 
same  person,  simul  et  semel  \  and  consequently  one 
of  them  must  be  determined,  which  of  necessity 
must  be  the  customary  estate,  for  the  estate  derived 
from  the .  common  law  cannot  merge  in  that ;  and 
when  common  law  and  custom  come  together,  and 
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one  or  the  other  must  necessarily  standi  the  common 
law  shall  be  preferred, 

9*  It  has  been  resolved,  upon  the  same  principle,  Hide  v. 
that  where  a  copyholder  in  fee  took  a  lease  for  years  M^^g5 
of  the  manor,  the  copyhold  was  extinct  for  ever,  and  ^  Aep.  31  h. 
not  during  the  lease  only. 

10.  The  next  mode  of  extinguishing  a  copyhold,  Enfranchise- 
is  by  enfranchisement,  by  which  the  tenure  is  changed 
from  base  to  free.     This  may  be  done  by  the  lord's 
releasing  to  the  copyholder  his  seignioral  rights  and 
services,  by  which  the  tenure  is  extinguished.     For  i  Inst.  270  6. 
as  the  copyholder  was  tenant  at  will  to  the  lord,  .by  ■''"•  ^^'  ^'  ^* 
which  there  was  a  privity  of  estate  between  them, 
the  release  enlarges   the  copyholder's   estate,  and 
gives  him  the  freehold, 

.    11.  It  has  been  stated,  that  a  conveyance  of  the  ante,  §  7. 
freehold  by  the  lord  to  the  copyholder,  extinguishes 
the  copyhold ;   for  in  fact  it  operates  indirectly  as 
an  enfranchisement,  because  a  freehold  and  a  copy-  ante,  §  8. 
hold  tenure  cannot  subsist  together. 

12.  Upon  a  question  whether  lands  were  freehold  ^9^  T* 
or  customary,  it  appeared  that  they  had  originally  4  East,  271. 
been  customary,  or  tenant  right  estates,  holden  of  a 
manor  in  Cumberland,  by  the  payment  of  certain 
ailcient  customary  rents  and  other  services ;  and  de- 
scendible from  ancestor  to  heir :  that  the  lord  of  the 
manor,  by  an  indenture  made  in  S4  Cha.  11.,  in  con- 
sideration of  61  years  rent,  ratified  and  confirmed  to 
the  then  tenant  and  his  heirs,  aU  his  customary  and 
tenant  right  estate,  with  the  appurtenances,  &c.,  and 
panted,  that  the  tenant  and  his  heirs  should  be  freed, 
acquitted,  exempted,  and  discharged  from  the  pay- 
ment of  all  rents,  fines,  heriots,  &c.  dues,  customs, 
services,  anddemancb,  at  any  time  thereailer  happening 
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to  become  due  in  respect  of  the  tenancy^  except  one 
penny  yearly  rent ;  and  also  excepting  and  reserving 
suit  of  court,  with  the  services  incident  thereto ;  and 
savhig  and  reserving  all  royalties,  escheats,  and  for- 
feitures, and  all  other  advantages  and  emoluments 
belonging  to  the  seigniory,  so  as  not-  to  prejudice 
the  immunities  thereby  granted  to  the  tenant ;  and 
also  granted  liberty  to  cut  timber,  and  to  sell  or  lease, 
&c«  without  licence- 
Vide  ante  .  Lord  Ellenborough  delivered. the  judgement  of  the 
^*  ^*  ^  ^*      Court    He  said,  that  assuming  these  estates  to  have 

been  holden  prior  to  the  deed  of  24  Gbs.  II.  by 
copy  of  court-roll,  within  the  enlarged  sense  of  those 
words,  as  they  occurred  in  the  stat  12:  €3ia.  II. 
the  Court  was  of.  opinion  that,  by  virtue  of  the 
deed  of  24  Cha«  IL  operating  upon  that  species  ci 
tenure,  the  ten^nent  in  question  was  become  trsA 
ftee^  or,  in  other  words,  land  holden  in  free  and 
common  socage.  To  confirm  to  the  tenant  his  cus- 
tomary and  tenant  right  estate,  freed,  acquitted^  and 
discharged  from  the  payment  of  all  rents  and  services, 
&c.  except  the  one  penny  rent  which  was  reserved  or 
retained  out  of  the  old  rent,  was  tantamount  to  a 
release  oi  those  rents^  services,  &c.  which  were  not 
Plowd.  140.  so.  speci^cally  exempted  and  restrainedi  for  ^  whese 

words  are  equivalent  in  substance  to  words  cf  rdeasi^ 
the  law  takes  them  as  a  jrelease^^'  and  <'  wbere  ihete 
are  words  of  substaaoe^  jkhelaw  j^)points.holrHief 
shall  eniue  V'  taking  these  words  of  acquittaiice^ 
exempticaif  and  discharge,  on  the  part  of;  ifie  lord, 
as  operating  in  substance,  a  release  of  the  services 
specified,  «id  assuming  that  there  was  no  material 
diflferenee  between  the  tenure  in  question,  and  &at 
of  antieht  demesne.    For  this  purpose,  there  were 

ID 
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several  cases  in  point,,  to  show  that  the  customary  Roe  v. 
qualities  of  this  tenure  were  extinguished  by  the  j^  East  280. 
deed. 

13.  Where  a  copyhold  is  enfranchised,  either  by  a  Lit.  §  146. 
release  of  the  services,  or  a  conveyance  of  the  free-^ 

hold  to  the  copyholder,  the  lands  are  severed  from 
the  manor  j  and  in  consequence  of  the  statute  Quia  P^f^  ^'  ^' 
emptores  will  afterwards  be  held  of  the  lord  para- 
mount.   .Nor  can  the  lord  qf  a  manor,  upon  enfran- 
chisement, reserve  to  himself  the  antient  services* 

14.  In  an  action  of  debt  to  recover  28.  6(f.,  in  which  Bradshsw 
sum  the  defendant  was  amerced  for  not  attending  a  4 xermR.' 
court .  baron  ;  it  appeai:ed  ^that  the  defendant  was  ^^' 
seised  of  14  acres  of  land,  which  had  formerly  been 

held  of  the  manor,  whei;eof  the  plaintiff  was  lord,  by 
copy  pf  cou|1>roll  y  but  that  in  18  Ja.  L  the  then 
lord  of  th^  manor  mad^  a  feq^ment  pf  the  land  to  the 
then  copyholder,  reserving  aryearly  rent,  which  was 
stated  in  the  deed  to  be  the  antient  yearly  rent,  fioff 
all  manner  of  suits,  services,  and  demands  whatsoever, 
llie  question  was,  whether  the  owner  of  this  land 
was  bound  to  attend  the  plaintiff's  cpurt    , 

Lord  Kenyon  observed,  that  the  principal  question 
was  settled  by  the  statute  Quia  emptares,  18  £dw.  I. } 
for  after  that  statutes,  the  lord  cpuld  not  by  any  deed 
reserve  the  old  services*  wh^  h^  conveyed  away  the. 
estate  in  renect  of  w^iich  thpse  services  were  due, 
as.  the  tenant  must  hold  of  the  superior  lord.  By 
the  oonyeyance,  the  estate  was  no  longer  parcel  of 
the  manor,  nor  held  of  the  manor  i  neither  was .  the 
defimdant's  anpedtor  any  loqger  a  tenant  of  the  manor  $• 
therefore  it  was  clear  that  the  defendant  was  not 
bound  to  attend  the  plaintiff's  court,  as  a  tenant  of 
the  manor. 
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15.  The  lord  of  a  manor  who  enfranchises  a  copy- 
hold,  must  either  be  seised  in  fee  simple,  or  have'  a 
power  to  convey  the  fee  simple  of  the  lands  to  the 
copyholder. 

16.  Although  a  copyholder  should  only  have  a 
particular  estate  in  his  copyhold,  yet  he  may  take  an 
enfranchisement,  which  will  be  deemed  absolute. 
But  in  a  case  of  this  kind,  the  enfranchisement  shall 
be  for  the  benefit  of  the  persons  in  remainder,  who 
would  have  taken  the  copyhold  interest,  in  case  there 
had  not  been  an  enfranchisement :  a  court  of  equity 
will  accordingly  direct  a  conveyance  from  the  heirs 
at  law  of  the  particular  tenant,  to  the  persons  in 
remainder,  on  their  paying  a  proportionate  part  of 
the  consideration  given  for  the  enfranchisement. 

•  17.  Where  copyholds  come  to^  the  lord  by  escheat 
or .  forfeitiure,  the  copyhold  tenure  is  extinguished. 
But  it  has  been  stated,  that  in  cases  of  this  kind,  the 
lord  may  grant  them  out  again  by  copy  of  court- 
roll. 

1 8.  It  has  also  been  stated  that  whenever  lands 
which  had  been  held  by  copy  of  court-roll,  have 
ceased  to  be  demised  or  demisable  by  copy,  they  can 
never  be  granted  again  by  that  tenure ;  and  conse- 
quently the  copyhold  is  thereby  extinct. 
^  19.  There  are  several  cases  in  which  copyholds 
are  suspended  only  for  a  certain  time,  and  not  abso-^ 
lutely  extinguished.  Thus  it  is  said,  that  where  ^a 
person  holding  a  copyhold  becomes  king,  the  copy- 
hold is  suspended;  for  it  would  be  beneath  the 
dignity  of  a. king  to  perform  such  services  as  those  to 
which  copyholders  are  subject.  But  after  his  decease, 
the  next  person  who  becomes  entitled  to  it,  not  being 
a  king,  shall  hold  by  copy. 
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20.  Where  a  copyholder  married  the  lady  of  the  Co.  Cop, 
manor ;  it  was  held  that  this  operated  as  a  suspension  \^^ 

of  the  copyhold,  during  the  marriage  only ;  and  was  Cro.  Eliz.  8* 
not  an  extinguishment. 

21.  Where  a  copyholder  took  a  lease  for  years  of  4  Rep.  31  a. 
the  manor,  of  which  he  held ;  it  was  resolved  that 

the  copyhold  was  suspended :  because  no  person  can 
be  lord  and  tenant  at  the  same  time.  But  that  the 
lessee  might  grant  it  out  as  copyhold. 

22.  If  a  copyholder  bargains  and  sells  his  lands  to  Giib.  Ten. 
the  lord  of  the  manor,  he  being  only  lessee  of  the  ^^^"^ 
manor  for  years,  the  copyhold  is  not  extinguished. 

For  the  lessee  being  lord  of  the  manor,  the  lands  are  i  lost.  59  a 
always  demisable  by  copy. 
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9 

Of  the  Origin  qf  Uses. 


2.  Origin  of  U$es. 
6,  Of  the  Bdeicammiisum, 
12.  Juritdictum  of  the  Chancel' 
lors  over  Uses^ 


14.  Introduction  of  the  Writ  ^j 
Svbpeaia. 


Origin  of 
Uset. 


Section  1. 

TTAVING  treated  of  legal  and  customary  estates, 
-*--*•  we  now  come  to  discuss  the  nature  and  pro» 
perties  of  what  are  called  equitable  estates. 

S.  The  original  simplicity  of  the   common  law 
admitted  of  no  immediate  estate  in  landst  which  was 
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not  clothed  with  the  legal  seisin  and  possession.  In 
process  of  time,  a  right  to  the  rents  and  profits  of 
lands,  whereof  another  person  had  the  legal  seisin 
and  possession,  was  introduced ;  and  though  not  re- 
cognized for  a  long  time  by  the  courts  of  common 
law,  was,  notwithstanding,  supported  by  the  Court  of 
Chancery,  and  became  well  known  by  the  name  of  4 
use. 

3.  The  introduction  of  this  novelty  has  been  at» 
tended  with  the  most  serious  consequences;    for, 
though  at  first  it  appears  to  haye  been  but  a  trivial 
innovation,  yet  in  its  progress  it  has  in  fact  produced 
a  revolution  in  the  system  of  real  pr<^erty,  and  has 
introduced  a  mode  of  transferring  land,  very  di&rent 
from  that  which  the  old  law  had  originally  established. 
4.  A  use  was  created  in  the  following  manner :-~ 
The  pwQer  of  a  real  estate  conveyed  it  by  feoffinent, 
with  livery  of  seisin,  to  some  friend,  with  a  secret 
agreement,  that  the  feoffee  should  be  seised  of  the 
lands  to  the  use  of  the  feolETor,  or  of  a  third  person, 
Thus  the  legal  seisin  was  in  one,  and  the  use  or  right 
to  the  rents  and  profits  in  another. 
•  5.  It  would  be  a  matter  of  considei^le  difficulty 
to  ascertain  the  precise  time  when  this  distinction 
between  the  legal  seisin,  and  the  ri^t  to  the  rents 
and  profits,  was  first  introduced.    It  is,  however, 
certain,  that  the  practice  of  conveying  lands  to  one 
person,  to  the  use  of  another,  did  not  become  general 
till  the  reign  of  £dw.  lU.,  when  the  ecclesiastics 
adopted  it,  in  order  to  evade  the  statutes  of  mort-  Bac.  Read, 
main,  by  procuring  conveyances  of  lands  tp  be  made,  22. 
not  directly  to  themselves,  but  to  some  lay  persons,  ^I^ep.  123  a. 
with  -a  secret  agreement  that  they  should  hold  the  * 
Vmds  for  the  use  of  the  ecclesiastics,  and  permit  tliem 
tf>  tak^  the  rents  fotd  prc^ts. 
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•  •  •  r 

Of  the  Fidei-      6,  •  The  idea  of  a  use,  and  the  rules  by  which  it  was 
commissum.   gj.g^  regulated,  are  now  generally  admitted  to  liave 

been  borrmved  by  the  ecclesiastics  from  the  Jideicom' 
Bac.  Read-     mssum  of  the  civil  law  ;  of  which  it  will,  therefore, 

be  necessary  to  give  some  account.  -^ 

Vin.  ad  Inst.       7/  By  the  Roman  law,  a  great  number  of  persons 
Lib.2.Tit.    .  y^QiQ  incapable  of  being  constituted  heirs,  or  even  of 

taking  a  legacy,  under  the  testament  of  a  Roman 
citizen  ;  such  as  exiles,  unmarried  persons,  those  who 
had  no  children,  &c.  In  order  to  evade  this  law,  it 
became  usual  for  testators  to  constitute  some  person 
their  heir  who  was  capable  of  inheriting,  and  to  annex 
a  request  to  the  devise,  that  the  person  thus  consti- 
tuted heir  should  give  the  inheritance  to  some  other 
person  who  was  incapable  of  taking  under  the  will.^ 
Just.  Inst.      Quibus  enim  non  poterunt  hcereditatem  vel  legata  reUrU' 

Lib«2. 1  it.23.  .        »•  »  r»  »  •  -I 

J  I.  qtiere,  st  rehnqtiebantj  jiaet  commtttebant  eorum  qui 

,  capere  ex  testamento  poterant  *  ^  . ./ 

.  8..  Tiis  was  called  a^dei  commissum,  of  which  the 

Id.  §  2.         form  is  preserved  in  Justinian's  bistitute.-^— Ctim  igititr 

aUqius  scripserit  Lucius  Titius  hiceres  esto,  potest  a^u 
cere,  rogo  fe,  Luci  Titi,  ut  cum  primum  poteris  huere^ 
tatemmeam  adire,  earn  Caio  Seio  reddas  restihuts.  In 
cases  of  this  kind,  the  person  thus  constituted  heir 
ws»  called  hceresjidueiarius,  and  the  person  to  whom 
the  teatator  directed  the  inheritance  to  be  given,  was 
called,  hjoeres  fidei  commissarius.  -  * 

9.  The  hoeres  fidei  commissarius  had  only  what  the 
Roman  lawyers  called  slJzis  precarium,  that  is,  a  right 
in  curtesy;  for  which  the  remedy  was  only  by  intreaty 
or  request ;  so  that  the  fueres  fiducidrius  was  under 
no  legal  obligation  of  complying  with  the  request  of 

Just.  Inst,     the  testator. — Sciendum  itaque  est,  omnia fideicbmmissa 

L/ib,2.Tit»23.        •    '     J  'i-x*.  x»»  •  '•• 

^  I  prtnas  temportbus  tnfirma  futsse  /  qwa  nemo  mviius 

cogebatur  prasstare  id  de  quo  rogdtus  erat.    Efidetf 
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jideicommissa  appeUata  sunU  quia  nuUo  vinculo  juris^ 

sed  tantumpudore  eorum  qui  rogabantur^  continebantur. 

.    10.  Thus  stood  the   Roman  law  •respecting  the 

Jideicommismm  for  some  centuries,  during  which  time 

several  frauds  were  committed  by  those  who,  being 

constituted  heirs,  with  a  direction  to  give  the  inhe- 

ritance  to  some  other  person,  refused  to  execute  the 

trust  reposed  in  them  by  the  testator,  and  converted 

the  property  to  their  own  use.     This  induced  the 

Emperor   Augustus  to   direct  the  consuls  to  take 

cognizance  of  all  future  cases  of  this  kind. — Postea  Idem. 

divu^  Augustus  primus^  semel  iterumque  gratia  per^o- 

narum  motus^  vet  quia  per  ipsius  salutem  rogatus  ^mis, 

diceretur^  out  ob  insignem  quorundam  pjsrfidiam^  jii^sit 

consuMbus  auctoritatem  suam  interponere.     Quod  quia 

Justum  videbatur  etpopulare  erat,  paulatim  conversum 

est  in  assiduqmjurisdictionem  ;  tant usque  eorum  favor, 

foetus  est^  ut  paulatim  eti^am  pros  tor  crearetur^  qui  de 

fd^ipommssis  Jus  diceret^  quem  fdeicommissarium  ap^ 

peHabant.  ....  .  „  ^^ 

1 1 .  The  Em  peror  Justinian  completed  this  sy stenh, 
and  extended  the  rights  of  the  fueresfdeicommissarius 

by  a  law,  which  enacted,  that  if  a  testator  should  Id.  §  12. 
direct  the  person  whom  he  instituted  his  heir,«to  give 
either  the  whole  or  part  of  the  inheritance  to  another, 
and  this  circumstance  could  not  be  proved,  either 
by  the  written  will  of  the  testator,  or  the  testipaony 
of  five  witnesses ;  in  case  the  person  instituted  heir 
should  refuse  to  comply  with  the  intentions  of  the 
testator,,  he  was  .compellable  either  to  take  a  solemn 
oath  that  the  testator  had  not  created  any  fdeicommis- 
sum,  or  else  to  execute  the  trust  reposed  in  him.  .  *  t 

12.  Upon  the  first  introduction  of  uses  into  the  Jurisdiction 
English  law,  the  person  to  whom  a  use^was  lii|Hted,«  cellorsover* 
who  was  called  the  cestui  que  usey  was  exactly  in  the  Uses. 
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same  situation  with  the  hares  Jldei  cornmiismius  ;  and 
depended  entirely  on  the  ^ood  faith  of  the  feoflbes  to 
uses,  or  the  persons  to  whom  the  lands  were  con- 
veyed^  It  k  natural  to  suppose,  that  while  the  rights 
of  the  cestui  qne  we  were  so  extremely  precarious, 
and  depended  so  entirely  on  the  good  faith  of  the 
feoffee  to  u^s,  many  breaches  of  trust  were  com- 
mitted ;  nor  is  it  improbable  but  that  even  the  eccle-^ 
siastics,  who  first  introduced  this  species  of  property, 
became  in  some  instances  the  dupes  of  those  to  whom 
lands  had  been  conveyed  for  their  use«  This  induced 
the  clerical  chancellors  of  those  times  to  consider  the 
limitation  of  a  use  as  similar  to  a  Jideiccmmussum^ 
and  binding  in  conscience.  They  therefore  assumed 
the  juridiction  which  the  Emperor  Augustus  had 
given  to  the  Roman  consuls,  of  compelling  the  exe-* 
cution  of  uses  in  tlie  Court  of  Chancery. 

13;  It  however  soon  appeared,  that  even  this 
assumed  jurisdiction  was  not  sufficient  to  answer 
their  purposes ;  for  whenever  a  positive  declaration 
of  a  use  could  not  be  proved,  which  must  frequently 
have  hs^pened,  when  us^s  were  declared  in  a  secret 
tnanner,  by  words  only,  without  tsrriting ;  the  Court 
of  Chancery  could  not  compel  the  feoffees  to  uses  to 
execute  them,  there  being  nojegal  proof  that  they 
held  the  lands  to  the  use  of  any  other  person. 
Introduction  14.  To  remedy  this  inconvenience,  John  Waltham, 
3  sU^na.   ^^*^^P  ^^  SaHsbuiy,  and  chancellor  tb  King  Rich.  II. 

took  advantage  of  the  |)rivilege  given  him  by  the 
statute  of  Westminster  2.  IS  Edw.  I.  c.  34.  of  de- 
vising new  writs,  and  invented  the  writ  oi  subpmia^ 
returnable  only  into  the  Court  of  Chancery. 

15.  The  writ  of  subptena  was  originally  a  process  in 
the  courts  of  Common  law,  to  enforce  the  attendance 
of  a  witne&s  to  give  evidence ;  but  this  n^w  writ  ofsub^ 
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pama  was  used  in  the  Court  of  Chancery  for  the  same 
purpose  as  a  citation  in  the  courts  of  civil  and  canon 
law;  to  compel  the  appearance  of  a  defendant,  and 
to  oblige  him  to  answer  upon  oath  the  allegations  of 
^the  plaintiff  contrary  to  one  of  the  first  principles 
of  the  common  law,  that  no  man  can  be  compelled 
to  criminate  himself. 

16.  It  is  well  known  how  averse  the  English 
•nation  always  was  from  any  alteration  of  their  ancient 
customs  ;  and  that  they  were  particularly  jealous  of 
every  maxim  or  rule  taken  from  the  civilians  or 
canonists,  which  was  attempted  to  be  introduced  or 
substituted  in  the  room  of  the  common  law ;  accord- 
ingly we  find  that  this  innovation  did  not  pass  un- 
noticed; for  early  in  the  next  reign,  namely,  in 
2  Hen.  IV.  the  commons  took  notice  of  the  introduc-  ^®'*  ^*''- 
tion  of  this  writ  of  subpasna^  and  presented  a  strong 
petition  to  the  king  against  it;  praying  that  it 
might  be  abolished :  to  which  King  Henry  IV.,  who 
was  not  then  firmly  settled  on  the  throne,  gave  a 
palliating  answer. 

17*  Another  petition  was  presented  by  the  com-  Rot,  Yvh* 
mons  to  King  Henry  V.  complaining  of  the  hardships  ^^ ' 
to  which  all  persons  were  become  liable,  from  the 
introduction  of  this  new  writ  of  mbpcena.  Observing 
that  it  was  a  novelty  against  the  form  of  the  common 
law,  which  John  Waltham,  late  bishop  of  Salisbury^. 
out  of  his  subtlety  found  out  and  began  ;  by  which 
persons  were  compelled  to  answer  upoB  oath,  pur- 
jBuant  to  the  form  of  the  civil  law,  and  the  law  of 
the  holy  church;  praying  that  those  who  sued  out 
ftuch  a  writ  should  insert  all  their  allegations ;  and 
if  any  person  was  aggrieved  by  a  writ  of  this 
kiad,  in  any  matter  which  was  determinable  at  com- 
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mon  law,  that  he  should  be  paid  the  sum  of  forty 
pounds. 

To  this  petition  the  king  returned  an  answer  in  the 
negative ;  by  which  means  the  writ  of  subpcma  was 
/  firmly  established,  and  was  thenceforth  constantly 
used  for  the  purpose  of  compelling  all  persons  to  de- 
clare on  oath,  whether  they  held  particular  lands  to 
their,  own  use,  or  to  the  use  of  another. 

18.  From  this  account  of  the  progress  of  uses,  it 
evidently  appears  that  the  ecclesiastical  chancellors 
adopted  the  principles  of  the  civil  law,  in  the  support 
and  construction  of  them ;  and  that  the  bidbop  of 
Salisbury  derived  the  idea  of  the  writ  of  subpana 
returnable  into  Chancery,  from  that  law  of  Justinian 
which  has  been  mentioned  in  a  preceding  part  of  this 
chapter. 

19.  Notwithstanding  the  invention  of  the  writ  of 
stibposna,  it  appears  that  the  Court  of  Chancery  did 
not  immediately  possess  itself  of  that  absolute  juris- 
diction over  persons  enfeoffed  to  uses,  which  it  after- 
wards  exercised ;   for  in  the  rolls  of  parliament, 

Vol.4.  151.  9  Hen.  V.   there  is  a  petition  from  William  Lord 

dynton,  stating,  that  upon  his  going  on  an  expedition 
to  Ireland,  he  had  enfeofied  William  De  Xa  Pool  of 
all  his  lands,  for  the  performance  of  his  will.  Pool 
having  afterwards  refused  to  comply  with  his  inten- 
.  lions,  was  personally  caUed  on  and  examined  in  par- 
liament, and  it  was  ordered  that  he  should  re-enfeoff 
Lord  Clynton. 

20.  The  abuses  arising  from  the  writ  of  subpoena 
were  in  some  degree  restrained :  by  the '  statute 
15  Hen.  VI.  c.  4.,  which,,  after  reciting :  **  that  divers 
persons  had  been  greatly  vexed  and.gaeved  by  .writs 
of  subpcena,  purchased  for  matters  determinable  by 
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the  common  law  of  the  land,  to  the  great  damage  of 
such  persons  so  vexed,  and  in  subversion  and  impedi- 
ment of  the  common  law ;"  it  was  enacted,  that  no 
writ  of  subpoena  should  be  granted  until  surety  was 
foimd  to  satisfy  the  party  so  grieved  and  vexed,  for 
his  damages  and  expences,  if  the  matter  could  not 
be  made  good  which  was  contained  in  the  biU. 
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Section  1. 


Nature  of  a 

Use. 

Bac.Re&d.5. 


LORD  Bacon,  in  his  justly  celebrated  Reading 
on  the  statute  of  uses,  observes,  that  it  is  the 
nature  of  all  human  science  and  knowledge,  to  pro- 
ceed most  safely  by  negative  and  exclusive,  to  what 
is  affirmative  and  inclusive ;  and  then  says,  *'  An  use 
is  no  right,  title,  or  interest  in  law,''  neither  jus  in 
re,  nor  ad  rem ;  that  is,  neither  an  estate  nor  a  demand ; 
so  that  it  is  nothing  for  which  a  remedy  is  given  by 
the  course  of  the  common  law ;  being  a  species  of 
1  Rep.  1 40  a.  property  totally  unknown  to  it,  and  for  which  it  uvas 

therefore  impossible  that  it  should  have  made  any 
provision* 
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8.  Lord  Bacon  then  proceeds  to  state  affirmatively 
what  a  use  is  ;  and  after  giving  the  definition  of  a 
use  from  Plowden,  namely,  that  a  use  i$  a  trust  re-  3^^- 
posed  by  any  person  in  the  terretenaiit,  that  he  may 
sufier  him  to  take  the  profite,  and  that  he  will  perform 
his  intent ;  he  says,  ^<  usm  e$t  dommhm  ^duciathm  ; 
use  is  an  ownership  in  trust }  so  that  usus  et  sMm, 
sive  possessio,  potius  differunt  secundum  ratianemjbri^ 
quam  secundum  naturam  ret :  for  that  one  of  them  is 
in  court  of  law,  the  other  in  court  of  conscience/* 

S.  Hie  reason  why  the  cestui  que  use  had  no  pro- 
perty whatever  by  the  common  law,  in  the  lands  given 
to  his  use,  was,  because  where  lands  were  l^ally  ccftk^ 
veyed  to  one  person  to  the  use  of  another,  the  ImiN 
tation  of  the  use  was  deemed  absolutely  void ;  as  it 
only  derived  its  efifect  from  the  declaration  of  the 
feoffor ;  whereas  no  l^al  right  to  a  freehold  estate 
in  lands  could  be  transferred  without  the  ceremony 
of  livery  of  seisin. 

4.  Thus,  in  a  case  mentioned  in  the  year  books,  4Edw.  4.  3. 
where  A.  enfeoffed  B.  to  the  use  of  himself,  the 
Judges  observe,  that  in  Chancery  a  man  shall  have 
his  remedy  according  to  conscience ;  but  in  the  Com- 
mon Pleas  and  the  King's  Bench,  it  was  otherwise ; 
for  the  feoffee  should  have  the  land,  and  the  feoffor 
should  have  nothing  against  his  6wn  feoflhient, 
though  it  was  only  upon  confidence.  It  is  s&id  in 
Flowden,  that  by  the  common  law  ceshd  que  u^  349. 
could  not  enter  upon  the  land ;  but  if  he  had  entered, 
the  feoffees  might  have  an  action  of  trespass  against 
him,  and  punish  Inm ;  for  the  land  as  fuUy  belonged 
to  the  feoflfees,  as  if  there  had  been  no  use  of  it ;  so 
that  if  the  feoffees  had  ousted  the  cestui  que  use,  or 
had  sued  him  for  taking  the  profits,  he  would  not 
have  any  answer  or  dd^ce  at  the  common  law,  but 
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was  driven  to  seek  his  remedy  in  a  court  of  con- 
science. ! 
1  Rep.  140  a.     ,5^  Although  ihe  cestui  que  use  was  generally  in 

possession  of  the  lands,  yet  he  was  only  considered 
Jby  the  courts  of  common  law  as  tenant  at.  sufferance ; 
his  title  to  the  land  was  of  so  low  and  precarious  a 
nature,  that  he  could  not  even  justify  the  seizing  of 
cattle  for  trespass;  aud  if  he  made  a  lease,  the 
lessee  migh^  plead  that  he  had  nothing  in  the  land. 

6.  When  the  Court  of  Chancery  first  assumed  a 
jurisdiction  in  cases  of  uses,  it  went  no  farther  than 
to  compel  payment  of  the  rents  and  profits  to  the 
cestui  que  use.  In  process  of  time  it  proceeded 
another  step,  and  established  it  as  a  rule,  that  the 
cestui  que  use  had  a  right  to  call  on  the  feoffees  to 
uses  for  a  conveyance  of  the  estate  to  himself,  or  to 
any  other  person  whom  he  chose  to  appoint ;  and 
also  to  compel  him  to  defend  the  title  to  the  land. 
Read.  10.  Hence  Lord  Bacon  has  said,  that  a  use  consists  of 
,  three  parts :  "  The  first,  that  the  feofPee  will  suffer 
the  feoffor  to  take  the  profits  :  The  second,  that  the 
feoffee,  upon  request  of  the  feoffor,  or  notice  of 
his  will,  will  execute  the  estates  to  the  feoffor  or  his 
heirs,  or  any  other  by  his  direction :  The  third,  that 
if  the  feoffee  be  disseised,  and  so  the  feoffer  disturbed, 
the  feoflfee  will  re-enter,  or  bring  an  action  to  re- 
continue  the  possession.  So  that  those  three,  per- 
nancy of  the  profits,  execution  of  estates,  and  defence 
of  the  land,  are  the  three  points  of  a  trust  or  use.'* 

7-  As  to  the  legal  estate  in  the  land,  it  was  vested 
in  the  feoffee  to  uses,  who  performed  the  feudal  duties^ 
and  who  was  in  every  respect  deemed  to  be  the  tenant 
,  .  of  the  fee.    Jt  was  liable  to  all  his  incumbrances ; 

his  widow  was  entitled  to  dower  out  of  it ;  if  he  died 
leaving  an, infant  beir,  the  lord^  as  guardiaa  ta  the 
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infant,  became  entitled  to  the  lands  ;  and  if  he  was 
attainted  of  treason  or  felony,  they  were  forfeited, 

8.  The  right  in  conscience  and  equity  to  the  rents  Necessity  of 
and  profits  of  land,  which  constituted  a  use,>  was  not  \^  the  Per- 
issuins:  out  of  the  land,  but  was  collateral  thereto,  son. 

^  .   .  .1  Rep.  122  a. 

and  only  annexed  in  privity  to  a  particular  estate  in  piowd.  352. 
the  land  ;  that  is,  the  use  was  not  so  attached  to  the  ^^V^-  7^* 
land,  that  when  once  created,  it  must  still  have 
"existed,  into  whose  hands  soever  the  lands  passed ; 
as  in  the  case  of  a  rent  or  right  of  common.  But  it 
was  created  by  a  confidence  in  the  original  feoffee, 
and  continued  to  be  annexed  to  the  same  estate,  as 
long  as .  that  confidence  subsisted,  and  the  estate  of 
the  feofiees  remained  unaltered.  So  that  to  the  exe- 
cution of  a  use,  two  things  were  absolutely  necessary; 
namely,  confidence  in  the  person,  and  privity  of 
estate.  * 

9«  Confidence  in  the  person  signified  the  trust  re- 
posed in  the  feofiees,  which  arose  from  the  notice 
given  them  of  the  use,  and  of  the  persons  who  were 
intended  to  be  benefited  by  the  feoffment.  This 
confidence  was  sometimes  expressed,  and  sometimes 
implied.  Thus,  if  a  feofiee  to  uses  enfeoffed  another 
person  of  land,  who  had  notice  of  the  uses  to  which 
such  land  was  liable,  without  any  consideration  ;  the 
new  feofiee  took  it  under  an  implied  confidence,  l  Rep.  122  a;^ 
and  was  compellable  to  execute  the  use.  For  it  was 
resolved,  that  wherever  there  were  feofiees  to  a  use  ; 
their  heirs  and  feofiees,  and  all  who  came  into  the 
land  imder  them  in  the  per,  without  consideration, ' 
provided  they  had  notice  of  the  use,  should  be  seised 
to  such  use,  and  be  compelled  in  Chancery  to  execute  * 
it.  But  if  a  feoffee  to  uses  enfeoffed  a  stranger  of 
the'  land  for  valuable  consideration,  who  had  no  notice 
of  the  use ;  as  there  was  no  confidence  in  the  person. 
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either  expressed  or  implied^  the  use  was  destroyed ; 

nor  could  the  new  feofiee  be  compelled  to  execute  it. 

Mem.  10.  If  a  stranger  purchased  lands  from  a  £e<^e  to 

uses,  for  a  valuable  consideration  ;  yet  if  be  had  no- 
tice of  the  former  uses,  he  would  be  compelled  to 
perfoim  them.  For  although  the  consideration  m* 
pli^d  a  seisin  to  his  own  use,  yet  the  notice  of  the 
ibcmer  uses  was  a  circumstance  which,  in  a  court  of 
equity,  would  render  him  liable  to  the  performance 
«fthem. 

11.  The  idea  of  confidence  in  the  person  was  at 
first  extremely  limited,  as  it  only  extended  to  the 
Wginal  feoffee.  Lord  Bacon  says,  in  8  £dw.  IV. 
the  Ju4ges  were  of  opinion,  that  a  subpoena  did  not 
lie  against  the  heir  of  the  feoflfee,  who  was  in  by  law  ; 
but  that  the  cestui  que  use  was  driven  to  his  bill  in  par.^ 
liament.  It  was  however  settled,  in  the  reign  of 
Hen.  VIi«  ihat  a  subposna  would  lie  against  all  those 
who  came  in  in  the  per^  without  paying  a  vahiable 
consideration ;  and  also  s^inst  all  those  who  had 
notice  of  the  former  uses,  although  tliey  did  pay  a 
valuable  consideration. 

12,  With  respect  to  privity  of  estate,  it  is  to  be 
observedt  that  a  use  was  a  thing  collateral  to  the  land, 
and  only  anneiced  to  a  particular  estate  in  the  land, 
not  to  the  mere  possession  tliereof ;  so  that  whenever 
that  particular  estate  in  the  land  to  which  the  use  was 
originally  annexed,  was  destroyed,  the  use  itself  was 
destroyed.  Thus,  where  a  person  came  into  the 
same  estate  whereof  the  feoffee  to  uses  was  seised,  by 
contrapt  or  agreement  with  him,  such  person  was 

1  Rep.  139  6.  liable  to  tiie  performance  of  the  uses ;  but  if  he  came 

in  of  any  other  estate  than  that  whereof  the  fjaoflee 
to  uaes  was  seised,  although  he  had  fuU  notice  of  the 
U9e»  yet  the  privity  of  estate  was  thereby  destroj^  i 
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and  consequently  the  lands  were  no  longer  liable  to 
the  uses. 

IS.  It  followed,  from  these  principles,  that  where  a  Idem, 
feoflbe  to  uses  was  disseised,  the  disseisor  could  not 
be  compelled  in  Chancery  to  execute  the  use,  because 
the  privity  of  estate  was  destroyed ;  for  the  disseisor 
came  in  in  the  post^  that  is,  he  did  not  claim  by  or  , 
irom  the  feoffee  to  uses,  but  came  in  of  an  esrtate  para- 
mount to  that  of  such  feoffee.     On  the  other  hand,  if  ^  I^p.  122'6. 
a  person  was  disseised  of  lands  which  were  liable  to  a    * 
rent,  right  of  common,  or  any  other  property  of  that 
idnd,  the  lands  would  still  continue  subject  to  those 
charges,  notwithstanding  the  disseisin ;  because  they 
were  annexed  to  the  possession  of  the  land. 

14.  In  the  same  manner,  where  a  feoffee  to  uses  U.  122  a. 
died  wiliiout  heirs,  or  committed  a  forfeiture,  or  mar- 
ried ;  neither  the  lord  who  entered  for  his  escheat  or 
f<M-feiture,  nor  the  husband  who  claimed  the  lands  as 
tenant  by  the  curtesy,  nor  the  wife  who  was  assigned 

her  dower,  were  liable  to  perform  the  trust,  because 
they  were  not  in  in  the  per,  that  is,  in  privity  of  the 
estate  to  which  the  use  was  annexed ;  but  claimed 
an  estate  paramount  to  that  which  was  liable  to  die 
use. 

15.  With  respect  to  the  persons  who  were  capable  Who  mwht 
of  being  feoffees  to  uses,  all  private  persons  whom  xj^^  ^ 
t!he  common  law  enabled  to  take  landb  by  feofiment, 

might  be  seised  to  a  use,  and  were  compellable  in 

Chancery  to  execute  it.     Hius,  Lord  Baco»  says^ 

^  A  feme  covert,  and  an  infant,  though  under  yeaits  Read.  58. 

of  discretion,  may  be  seised  to  an  use ;  for  as  weB 

as  land  might  descend  unto  them  from  a  feofiee  to 

use,  so  may  they  originally  be  enfeoflfed  to  a  use;^ 

16.  A  corporate  body  could  not  be  seised  to  a  use^  Plowd.  102. 
because  the  Court  of  Chancery  could  not  issue  aay 
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process  against  them,  for  the  execution  of  it.  And 
a  corporation  cannot  be  intended  to  be  seised  to  any 
other's  use. 

Year  Book;        17-  Neither  the  king,  nor  queen  regnant,  on  ac- 

7  Bdw.  4.  count  of  their  royal  capacity,  could  be  seised  to  any 
use  but  their  own :  that  k,  they  might  hold  the  lands, 
but  were  not  compellable  to  execute  the  use ;  as  no 
process  could  be  awarded  against  them  by  the  Court 
of  Chancery. 

18.  When  King  Richard  III.  was  Duke  of  Glouces- 
ter, he  had  been  frequently  made  feofifee  to  uses ; 
therefore,  upon  his  accession  to  the  throne,  he  would 
have  been  entitled  to  hold  the  lands  dischaiged  of  the 
uses.  To  obviate  so  notorious  an  injustice,  an  act  of 
parliament  was  immediately  passed,  stat.  1  Rich.  III. 
c.  5.,  by  which  it  was  enacted,  that  where  the  king 
had  been  so  enfeoffed  jointly  with  other  persons,  the 
lands  should  Vest .  in  the  other  feoffees,  as  if  he  had 
never  been  named ;  and  that  where  the  king  stood 
solely  enfeoffed,  the  estate  itself  should  vest  in  the 
cestui  que  use^  in  like  manner  as  he  had  the  use. 

Bac.  Read.         19.  A  queen  consort  could  not  be  seised  to  a  use ; 

^^'  for  although  she  was  enabled  to  grant  and  purchase 

without  the  king,  yet  in  regard  of  the  government 
and  interest  which  the  king  had  in  her  possessions, 
she  could  not  be  seised  to  a  use. 

What  might       20.  With  respect  to  the  species  of  property  which 

to  U^esf^      might  be  conveyed  to  uses,  it  was  held,  that  nothing 

whereof  the  use  was  inseparable  from  the  posses* 
sion,  such:  as  annuities,^. ways,'  commons,  &c.  gwt 
ipso  usu  con^imtttff/ur,' could  be  granted  to  a  use: 

W.  Jonei,      but^that  all^corporeal  inheritances,  as  also  incorporeal 

her^ditameoits,  jirhich  were  in  esse,  as  rents,  advowsona 
in  gross;  local  liberties  and  franchises,  might  be  con- 
veyed to  uses. 


TiOe  XL    Use.   Ch.  ii-  S  21— «4.  401 

21.  A  lite   being  a  species  of  property  totally  Rules  by 

•  unknown  to  the  common  law,  arid  owing  its  existence  ^J^  ^•** 
to  the  equitable  jurisdiction  of  the  Court  of  Chancery,  verned. 
the  rules  by  which  uses  were  governed,  were  derived  j^" 
from  the  civil  law ;  and  differed  materially  from  those 
by  which  real  property  was  regulated  in  the  courts 
of  common  law.    Hence  Lord  Bacon  has  observed, 
that  uses  stood  upon  -  their    own   reasons,  utterly 
differing  from  cases  of  possession. 

22.  By  the  common  law  a  feoffinent  is  good  with-  Could  not 
out  any  consideration  j  but  Lord  Bacon  observes^  it  ^^^^^ 
was  established  in  Chancery  that  a  use  could  not  be  Considera- 
raised  without  a  sufficient  consideration ;  a  doctrine  j^ead.  13. 
evidently  taken  from  the  maxim  of  the  civil  law,  ex 

nudo  pacto  nan  oritur  actio.  Inconsequence  of  this 
rule,  the  Court  of  Chancery  would  not  compel  the 
execution  of  a  use,  unless  it  had  been  raised  for  a 
good  or  a  valuable  consideration ;  for  that  would  be 
to  enforce  donum  gratuitum. 

23.  Although  a  use  was  but  a  right,  and  could  Were 
only  be  considered  as  a  cJiose  in  action^  which,  accord-  *  ®""  ^' 
Ing  to  the  principles  of  the  common  law,  is  neither 
transferraUe  nor  assignable,  yet  a  use  might  be 
aliened :  and  Lord  Bacon  observes,  that  there  are  two  Read.  >6. 
instances  where  a  right  to  a  use  was  allowed  to  oe 
transferred ;  for  as  no  action  at  law  could  arise  from 

such  a  transfer,  there  was  no  danger  of  maintenance. 

S4.  It  frequently  happened  that  cestui  que  use 
being  in  possession,  aliened  the  lands,  and  after- 
wards the  feoffees  entered ;  which  gave  rise  to  several 
vexatious  suits  in  Chancery.  To  remedy  this  incon- 
venience, the  statute  1  Rich.  III.  c.  1.  gave  the 
cestui  que  use  in  possession  a  power  of  alienating  the 
legal  estate,  without  the  consent  or  concurrence  of 
the  feoflfees. 

Vol.  L  D  d 
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as.  A  use  mig^t  be  transfeired  by  one  person  to 

another,  by  any  species  of  deed  or  nmting.  And  from 

its  nature,  it  was  impossible  tbat  it  could  be  the 

subject  of  a  feoflfaient,  with  liveiy  of  seisin. 

Read.  14.  96.  Lord  Bacon  says,  there  is  no  case  at  conunon 

law,  where  a  person  can  take  under  a  deed,  unless 
Tit.32.  c. 2.   he  is  a  party  to  it ;  whereas  a  use  might  be  declared 

toa  person  who  was  net  aparty  to  the  deed,  by  which 
the  use  was  raised ;  because  n  conveyance  f^  a  use 
was  nothing  but  a  publication  of  a  trust. 
Without  '27.  In  the  alienation  of  uses  none  of  those  tech- 

Limitation,     nical  words,  which  the  law  requires  in  the  limitation 
looT^'^    of  particular  estates,  were  deemed  necessary.    Thus 

a  use  might  be  limited  in  fee  simple,  without  the 

word  heirs ;  foi^  if  a  sufficient  consideration  was  given, 

tjie  Court  of  Chancery  would  decree-  the  absolute 

property  of  the  use  to  be  well  vested  in  the  pur- 

chaser.     And  as  a  use  was  a  thing  whkh  consisted 

merely  in  confidence  and  privity,  and  was  not  held 

by  any  tenure,  the  rules  of  the  common  law  were 

not  violated. 

Might  change      28.  A  use  might  be  limited  in  such  a  manner  as  to 

subsequent,    change  from  one  person  to  ai^other,  upon  the  hap- 

v^'f^xv     V^^^^  of  some  future  event.    Thus  a  use  ndghtbe 

pi.  30.  .      '  limited  to  A.  and  his  heirs,  until  some  particular  event 

J6nk*£ent     should  happen,  and  then  to  B.  and  his  heirs.    For 

8. 52.  although  the  rules  of  the  common  law  do  not  allow 

an  estate  in  fee  simple  to  be  limited  after  an  estate 
in   fee   simple;  yet   the    Court  of  Chancery  ad- 
mitted this  species  of  limitation  to  be  good  in  the 
Read.  18.      case  of  a  use,  because,  as  Lord  Bacon   observe 

^<  things  may  be  avoided  and  determined  by  the  cere- 
monies and  acts  like  unto  those  by  which  they  are 
created  and  raised : .  that  which  passeth  by  liver>' 
ought  to  be  avoided  by  entry  ^  that  which  passeth  by 

10 


gi^nt,  by  claim  ;  that  which  pdsseth  by  way  of  charge, 
detefmineth  by  way  of  discharge.  And  so  a  use, 
which  is  raised  but  by  declaration  or  limitation,  may 
cease  by  words  of  declaration  or  limitation,  as  the 
civil  law  saith  ;  m  his  magis  consentanenm  est  utitsdem 
modis-res  dissohantur  quibus  constituantur*^ 

Sf9*  If  an  estate  had  been  limited  at  common  law  Might  com- 
to  a  man,  and  to  such  woman  as  he  should  afterwards  S!.?^^^  *" 
marry,  the  man  would  have  taken  the  whole ;  because  i  Rep.  I0]a^ 
a  freehold  estate  could  not  be  created  to  cbc^imence 
injututo.     But  the  limitation  of  a  use  in  this  manner 
would  have  been  good.    So  if  a  man  had  made  a  Id.  135  a. 
ieoffinent  to  the  use  of  one  for  years,  and  after  to  the  '^^^^  *^*  ®'^* 
use  of  the  right  heirs  of  J.  S.,  this  limitation  had  been 
good. 

30.  It  was  determined  upon  the  same  principles.  Were  re- 
that  a  power  of  revocation  might  be  annexed  to  the  ^*^^  ^* 
limitation  of  a  use ;  by  which  means  the  grantor  i  inst.  237  a. 
might  at  any  future  time  revoke  the  uses  he  had  de-  ^P^^  ^*' 
Glared,  and  limit  new  uses  to  other  persons ;  •  which 

the  ffeofffee  to  uses  was  bound  to  execute. 

31.  A  use  not  being  considered  as  an  estate  in  the  Not  an 
land,  was  not  an  object  of  tenure ;  and  was  there-  j^^^^^ 
fore  freed  ftom  all  those  oppressive  burthens  which 

were  introduced  into  England'  by  the  Normans,  as 
consequences  of  the  feudal  system^  Thus  if  a  cestui  Dissert,  c.  2. 
qtie  use  was  attainted  of  treason  or  felony,  the  use  *  ^^'  ^^' 
was  not  fbrfeited,  either  to  the  king  or  to  the  lord  of 
the  fee ;  because  a  use  was  not  held  of  any  person. 
Therefore  in  some  general  acts  of  parliament  relating 
i^  treason,  as  that  of  Ql  Rich.  11.  c.  3.  and  in 
most  particular  acts  of  attainder  passed  after  that 
time,  there  was  a  special  provision  made,  that  the 
persotis  attainted  should  forfeit  all  lands  whereof 
tliey,  or  any  to  their  use,  were  seised.     In  most-  of 
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those  acts  provisioii  was  also  made  to  save  from  for- 
feiture such  lands  whereof  the  persons  attainted  were 
seised  to  die  use  Mothers. 

1  Init.  76  h.      Si.  In  the  same  manner  if  a  cestui  que  use  died, 

leaving  a  son  or  a  daughter  within  age,  the  lord  had 
not  the  wardship  or  marriage  of  the  heir,  or  a  relief 
on  die  death  of  the  ancestor:  nor  could  he  claim  the 
lands  as  an  escheat,  on  the  death  of  the  cestui  que  use 
without  heirs. 

S3.  After  the  ecclesiastics  had  been  restrained  by 
the  statute  15  Rich.  II.  c.  5.  from  acquiring  the  use* 
.  of  lands,  it  might  be  supposed  that  the  practice  of 
conveying  lands  to  uses  would  have  ceased ;  but  it 
was  soon  found  tiiat  this  was  the  most  effectual  mode 
of  evading  the  hardships  of  the  feudal  tenures ;  and 
also  of  securing  estates  from  forfeiture  for  high  trea- 
son. So  .that  during  the  contests  between  the  houses 
of  York  and  Lancaster,  as  it  was  the  constant  prac- 

1  Inst.  272  a.  tice  to  attaint  the  vanquished,  almost  all  the  lands  in 

England  were  conveyed  to  uses. 

Not  subject        34.  Another  circumstance  attending  a  use  was, 

to  Dower  or   ^^^  ^^  husband  or  wife  of  a  cestui  que  use  could 

Curtesy.  ' 

Perk.  §  457.   neither  be  tenant  by  the  curtesy,  nor  tenant  in  dower 
Tit.  b  &  6.     ^^  ^^  ^gg^  because  the  cestui  que  use  had  no  l^al 

seisin  of  the  land.  This  was  a  grievance  much  com- 
plained of;  therefore  it  became  customary,  when 
most  estates  in  the  kingdom  were  vested  in  feoflfees 
to  uses,  to  settle  some  estate,  before  marriage,  cm 

Tit.  7.  c.  1.     the  husband  and  wife  for  their  lives  ;  which,  as  we 

have  seen,  gave  rise  to  the  modem  jointure. 

Not  £z-  35.  A  use  was  not  extendible,  because  there  was 


Anets.*'  ^^  ^^  process  at  common  law  but  against  legal  estates ; 
1  Rep.  1216.  ^0^  ^^1^8  were  mere  creatures  of  equity ;  so  that 
i  Inst.  374  6.  xndXiy  persons  conveyed"  their  lands  to  uses,  for  the 

purpose  of  defrauding  their  creditors:  and  as  a  use 
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Was  neither  a  chattel  nor  an  hereditament,  it  was  not 
assets  to  executors,  or  to  the  heir. 

36.  Uses  were  devisable,  although  at  that  time  lands  Devisable. 
were  not ;  and  Lord  Bacon  observes,  that  one  of  the  \  ^ep.  123  h. 
reasons  why  so  much  land  was  conveyed  to  uses  was, 
because  persons  acquired  by  that  means  a  power  of 
disposing  of  their  property  by  will ;  which  enabled 
them  to  make  a  much  better  provision  for  their  fami- 
lies, than  they  could  otherwise  have  done. 

37*  One  of  the  first  cases  in  the  year  books  re- 
specting uses  was  this : — ^A  woman  who  had  made  a 
fepffinent  to  uses,  afterwards  married,  and  by  her 
will  directed  that  her  feofiees  should  convey  the  legal 
estate  to  her  husband.  It  was  adiudged  that  the  Micb. 
will  was  void  at  law,  being  made  by  a  feme  covert ; 
therefore  should  also  be  void  in  Chancery. 

38.  There  was,  however,  one  instance  in  which  the  Descendible. . 
Court  of  Chancery  followed  the  rules  of  the  common  nn^n  tj' 
law  in  cases  of  uses ;  for  it  was  held  that  they  de- 
scended in  the  same  manner  as  legal  estates,  the 
doctrine  of  the  half  blood  was  allowed  to  take  place, 

and  even  local  customs  were  left  unviolated  in  this 
instance ;  for  where  a  cestui  que  use  of  lands  held  in  Tit.  29. 
gavelkind  or  borough  english  died,  leaving  several 
sons,  the  use  descended  eitlier  to  all  of  them,  or  to 
the  youngest,  according  to  the  custom^ 

39.  So  where  a  person  seised  eof  parte  snatemd  2  Roll.  Ab.. 
tpade  a  feoffinent  to  uses,  the  use  descended  to  the  ^^* 
heirs  ex  parte  matemay  in  the  same  manner,  as  the 

legal  estate  would  have  done. 

40.  Thus  stood  the  doctrine  of  uses,  as  regulated  ineoare- 
and  settled  by  the  Court  of  Chancery ;  in  this  state  n|«ncc8  of 
it  was  in  some  instances  applied  to  very  useful  pur- 
poses, by  removing  the  restraints  on  alienation,  and 
enabling  the  proprietors  of  real  property  to  exercise 
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several  powers  Qver  it»  which  were  not  allowed  hy 
the  rules  of  the  common  law.    But  uses  beca^ie  sq 
general,  and  were  applied  to  ^uch  bad  purpo^^s,  tjiat 
at  length  they  were  productive  of  very  gre^t  giWr 
ances.    Feoffinents  to  uses  wei^  usually  made  m » 
secret  manner ;  so  that  where  a  person  had  cause  to  sue 
for  land,  he  could  not  find  out  the  legal  tenant,  against 
whom  he  was  to  bring  his  prcecipe ;  widows  were  4it« 
prived  of  their  dower,  husbands  of  their  curtesy ;  cre- 
ditors were  defrauded,  the  tking  and  the  other  ffsudal 
lords  lost  the  profits  of  their  tenures ;  their  ward^ 
ships,  marriages,  an4  reUefs;  wd  an  universal  ob- 
scurity and  confusion  of  titles  prevailed ;  by  which 
m,eau3  purchases  for  valuable  consideration  were  fre- 
quently defeated, 
made  to  41.  As  a  remedy  for  these  inconveoiences,  several 

remedy  statutes  were  made  to  subject  uses  jto  the  same  rules 

as  real  estates.  By  tke  statute  ^0  £dw.  III.  it  was 
enacted,  that  wbere  persons  conveyed  their  tenements 
to  their  friends  by  coUutton,  to  have  the  profits  at 
their  will,  their  creditors  should  have  execution  of 
such  tenements,  as  if  no  such  gifb  bad  been  made. 
Two  other  statutes  of  the  same  kind  were  made, 
1  Eicb.  II.  c.  9.  and  2  Rich.  II.  stat.  2.  c.  S. 

42«  By  the  statute  1  Rich.  III.  c.  1.  reciting  that 
by  privy  and  unknown  fisofiinents,  gieat  insecurity, 
trouble,  costs,  and  grievous  vej^ations  daily  grew ; 
it  was  enacted,  that  all  actsand  con veyances  made  by 
persons  having  only  the  use  of  lands,  should  be  good 
and  effectual,  not  only  against  the  peisons  makiBg 
such  apts,  but  also  against  all  persons  having  or  claim- 
ing any  estate  or  interest  in  the  same,  to  the  uae  of 
those  who. should  make  puch  ucts. 

43.  By  the   statute   I  H».yiL,  reeitiiig    that 
whereas  divers  of  the  king's  sublets,  having  eauae 
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of  action  by  formedon,  kc^  were  demoded  and  de- 
layed of  their  fiaid  lEu^tions,  and  oftentimM  without 
remedy^  because  tif  feofimenta  made  df  tito  iame 
lands  and  tenements  to  personft  unknown,  m, ;  it 
was  enacted,  that  the  demandant,  in  dVety  sneh  eage, 
should  have  his  action  against  the  peMOf  or  {Mrnorft 
of  the  profits  of  the  lands  or  tenements  demanded, 
whereof  any  person  or  persons  had  been  enfeoffed  to 
his  or  their  use.  , 

44.  By  the  statute  4  Hen.  VII.  c.  17*  it  was 
enacted,  that  if  any  person  or  persons  should  be 
seised  of  any  estate  of  inheritance,  being  tenant  im- 
mediate to  the  lords  of  any  castles,  &c.  holden  by 
knight-service,  to  the  use  of  any  other  person  or 
persons,  and  of  his  heirs  only,  and  he  to  whose  use 
he  or  they  were  so  seised  dieth,  his  heir  being  within 
age,  no  will  by  him  declared,  nor  made  in  his  life 
touching  the  premises  j  the  lord  of  whom  such 
castles,  &c.  were  holden  immediately,  should  have 
a  writ  of  right  of  ward,  as  well  for  the  body  as  for  the 
land,  as  the  lord  should  have  had  if  the  same  an- 
cestor  had  been  in  possession  of  the  estate,'  so  being 
in  use  at  the  time  of  his  death,  and  no  such  estate  to 
his  use  made :  and  that  if  any  such  heir  was  of  full 
age  at  the  death  of  his  ancestor,  to  pay  relief  as  his 
ancestor,  whose  heir  he  was,  would  have  paid  if  he 
had  been  in  possession  of  that  estate,  so  being  in  use 
at  the  time  of  his  death,  and  no  such  estate  to  his. 
use  made  or  had. 

45.  By  the  statute  19  Hen.  VII.  c.  15.  it  was 
enacted,  that  it  should  be  lawfiil  for  every  sheriff,  or 
other  officer  to  whom  any  writ  or  precept  should  be 
directed,  at  the  suit  of  any  person  or  persons,  to  have 
execution  of  any  lands,  tenements,  or  other  heredita- 
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ments,  against  any  person  or  persons,  upon  any  con^ 
demnation,  statute  merchant,  &c.,  to  make  and  de- 
liver execution  unto  the  party  in  that  behalf  suing,  of 
all  such  lands  and  tenements  as  any  other  person  or 
persons  were  in  any  manner  seised,' to  the  only  use  of 
him  against  whom  execution  was  80  sued.    . 
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Section  1. 

NOTwiTHSTANDiMo    the  Variety   of  statutes    by  Stotement  of 
which  it  was  endeavoured  to  make  uses  sub-  '^^  ^'^'^''' 
ject  to  the  rules  of  the  common  law^  yet  means  were 
found  of  evading  them,  particularly  in  cases  of  mar- 
riagesy  wardships,  and  reliefs;    for  in  the  statute 
4  Hen.  VIL,  for  enabling  lords  to  have  the  wardship  ante,  c.  2. 
of  persons  entitled  to  a  use  only,  an  exception  was  ^  ^ 
inserted  where  the  ancestor .  had  made  a  will,  of  which 
many  persons  took  advantage,  to  the  great  detriment 
of  the  king,  and  the  chief  lords.  . 

9.  It  is  mentioned  in  Burnet's  History  of  the  Refor«  Vol.  I.  116. 
mation,  and  also  by  Mr.  Justice  Harper,  that  King  *  "* 
Henry  VIIL,  in  the  2dd  year  of  his  reign,  caused  a 
bill  to  be  brought  into  Parliament  to  remedy  the 
abuses  that  arose  from. the  universal  practice  which 
then  prevailed  of  making  feoffinents  to  uses ;  but  that 
it  was  rejected  by  the  Cpnunons. , 
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S.  Four  years  afler,  parliament  passed  the  statute 
«7  Hen.  VIII.  c.  1 0.  entitled,  "  An  act  concerning 
uses  andf  wills,"  usually  called  the  Statute  of  Uses ; 
reciting,  that  by  the  conunon  law  lands  were  not  de- 
visable by  will,  nor  ought  to  be  transferred  but  by 
livery  of  seisin ;  yet  nevertheless  divers  and  sundry 
imaginations,  subtle  inventions  and  practices,  had  been 
used,  whereby  the  hereditaments  of  the  realm  had 
been  conveyed  by  fraudulent  feoffinents,  fines,  leco- 
veries,  and  other  assurances,  and  also  by  wills  and 
testaments ;  by  reason  where<rf*heir8  had  been  unjustly 
disinherited,  the  lords  had  lost  their  wards,  marriages, 
reli^Sy  heriots^  escheats,  aids,  &c. ;  married  men 
had  lost  their  tenancies  by  the  curtesy,  widows  their 
dower ;  and  manifest  perjuries  were  committed. 

4.  It  is  therefore  enacted,  (§  !•)  "  That  where  any 
person  or  persons  stood  or  was  seised,  or  at  any  time 
thereafter  should  happen  to  be  seised,  of  and  in  any 
honors,  manors,  lands,  tenements,  rents,  servicis, 
reversions,  remainders,  or  other  hereditaments,  to  the 
use,  confidence,  &t  tmst  of  aHy  person  or  persons,  or 
of  ahy  body  poKtic,  by  reason  of  any  baigain,  sate, 
feoffment,  fine,-  recovery,  covenant,  contraet,  Bgret* 
ment,  will,  or  otherwise,  by  any  manner  or  Bseans 
whatever  it  be ;  that  in  every  such  case,  aH  and  every 
such  pei^on  and  persons,  and  bodies  pditic,  tfaoC  had 
or  thereafter  should  have  any  soch  use,  confidence,  m 
trust,  in  fee  simple  or  f^e  taS,  term  of  Kfe,  or  iW 
years,  or  otherwise,  or  any  use,  trust,  or  confidence  in 
remainder  or  reversicm,  should  from  thencefintb  dtand 
and  be  seised,  deemed  and  ^ic^ddged,  in  la^nl  sdsn,- 
estate,  and  possession  of  and  in  the  same  bondfti^ 
Castles,  fte.  to  aB  intents,  eonsrtmctiom^'  attdpurpMM 
in  the  kw,  of  and  in  sneik^  Kke  estates^  miHtey  fead^  «r 
should  have  in  use,  trust,  m*  confidenee  ot  or  im  tiie 
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same ;  and  that  the  estate,  eight,  title,  interest,  and 
possession  that  was  in  such  person  or  persons,  that 
w^re  pr  thereafter  should  be  seiaed  of  any  lands,  tene- 
ments, or  hereditaments,  to  the  use,  confidenoe,  or 
trust  of  any  isuch  person  or  persons,  or  of  any  body 
politic,  to  be  frQm  thenceforth  clearly  deemed  and 
adjudged  to  be  in  him  or  them  that  had  er  thereafter 
should  have  such  use,  confidenoe,  or  trust,  after  such 
l^mlity,  manner,  fom,  and  condition,  as  tbey  had 
b^re,  in  or  to  the  use,  confidence,  or  trust  that  was 
in  them. 

**  Where  divers  jand  many  pnsons  were  or  tliereaAer  §  2. 
should  happen  to  be  jointly  seised  of  and  in  any  lands, 
tenements,  rents,  reversions,  remaindeni,  or  other 
hereditaments,  to  the  use,  confidence,  or  trust  of  any 
of  tJbem  that  were  so  jointly  seised ;  that  in  every  such 
case»  that  those  person  or  persons  which  had  or  there- 
after should  have  any  such  use,  confidence,  or  trast 
ia  any  such  lands,  &c.  i^uld  from  thenoeforth  have, 
and  be  deemed  and  at^udged  to  have,  only  to  him  or 
them  that  had  or  thereaft;er  should  have  any  such  hm, 
cpnfiidence,  or  trust,  such  estate,  possession,  and  seisin 
of  and  in  the  same  lands,  &a  in  like  nature^  manner, 
form,  condition  and  course,  as  he  or  they  had  before 
in  the  use,  confidence,  or  trust  of  the  same  lands, 
tenements,  or  hereditaments.^' 

5.  It  is  evident  from  the  words  of  this  statute,  that 
the  intenti(m  of  the  l^iaUture  was,  entirely  to  ab<rfish 
uses,  by  destroying  the  estate  of  the  feofiees  to  uses, 
and  transferring  it  from  them  to  the  cesUds  fue  use;  2  Leon.  17. 
by  which  means  the  use  should  be  changed  into  a 
legal  estate  :  and  the  statute  has  so  far  answered  the 
intention  of  the  makers  of  it,  that  no  use,  upon  which 
thfi  statute  operates,  can  exist  in  its  fiDsmer  state  for 
more  than  an  instant)  as  £he  legal  seisin  and  posses* 
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sion  of  the  land  must  become  imited  to  it  immediately 
upoa  its  creation. 

6.  It  therefore  followed,  that  where  this  statute 
operated,  lands  conveyed  to  uses  coold  never  in  future 
become  liable  to  the  charges  or  incumbrances  of  the 
feoffees.  But,  on  the  other  hand,  they  would  be 
always  subject  to  the  charges  and  incumbrances  of 
the  cestui  que  use,  and  to  all  the  rules  of  the  common 
law ;  so  that  they  ceased  to  be  devisable ;  and  by  that 
means  the  great  object  of  king  Henry  VIII.  was 
attained ;  which  was,  to  preserve  his  right  to  wardi- 
ship,  and  other  feudal  profits,  out  of  the  lands  of  the 
nobility. 
Circum-  7.  There  are  three  circumstances  neoessary  to  the 

stances  ne*  .  ^  1        1  • 

cessuyto  its  execution  of.  a  use  by  this  statute.  1st,  A  person 
Operation,  seised  to  the  use  of  some  other  person.  2d,  Ajcestui 
1  Rep.  126  a.  que  use.  in  esse  ;  and  dd,  A  use  in  esse^  in  possession, 

.  remainder,  or  reversion. 
1*  A  Person '      8,  With  respect  to  the  first  of  these  circumstances. 
Use.  ^e  words  of  the  statute  expressly  require  it ;  these 

are,  **  Where  any  person  or  persons  stand  or  be  seised, 
or.  at  any  time  hereafter  shall  happen  to  be  seised,  dt 
and  in  any  honors,  &c.  to  the  use,  confidence,  or  trust 
of  any  other  person  or.  persons,  &c.''    It  will  bow- 
ever  be  necessary  in  this  place  to  inquire ;  first.  What 
persons  are  capable  of  being^  seised  to  uses :  secondly. 
Of  what  estate  or  interest  they  can  be  seised  to  uses. 
What  Per-       .  .9*  All  those  who  were  capable  of  being  seised  to 
sSsedto^  ^^  ^^®  before  .the  statute,  may  still  be  seised  to  a  use ; 
Uses.  on  the  other  side,  all  those,  who  were  incapable,  of 

being  seised  to  uses  before  the  statute,  still  labour 
"under  the  same  incapacity. 

10.  It  has  been  stated,  that  neither  the  king  nor 
the  queen  could,  before  the  statute,  have  been  seised 
to  a  use ;  or  rather  were  not /compellable  to  execute 
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the  use.  This  law  continued  after  the  statute ;  &nd 
A  singular  case  arose  in  35  Eliz.  respecting  the  prero- 
gative of  the  crown  to  hold  lands  discharged  of  all 
uses. 

11.  A.  committed  high  treason  in  18  Eliz.,  for  Fimb's  Case* 
which  he  was  attainted  in  S6  Eliz.  Between  the  iiJ^t.l3a. 
treason  and  the  attainder,  a  fine  was  levied  to  him  »•  7. 

by  B.  of  certain  lands,  to  the  use  of  B.  and  his  wife 
(who  was  sister  to  A.)  and  of  the  heirs  of  the  said  B. 
Afterwards  B.  bargained  and  sold  the  lands  to  J.  S. 
for  money.  Upon  discovery  of  the  treason  and  the 
attainder  of  A.  the  purchaser  was .  advised  by  Plow- 
den,  Popham,  and  many  others,  that  the  land  was  in 
the  queen ;  because  the  queen  was  entitled  to  all  the 
lands  that  traitors  had,  at  the  time  of  the  treason^ 
or  after ;  so  the  use  which  was  declared*  to  B.  and 
his  wife  upon  the  fine  was  void,  by  the  relation  of 
the  right  of  the  queen  under  the  attainder ;  and  the 
queen  must  hold  the  land,  discharged  of  the  use ; 
because  she  could  not  be  seised  to  a  use.  It  is  but 
justice  to  mention,  that  the  case  being  represented  to 
queen  Elizabeth,  she  granted  tiie  land  to  the  ceshU 
que  use. 

12.  By  the  words  of  the  statute,  which  are,  **  any  Bac  Read, 
person  or  persons,''  aliens  and  corporations  are  ex-  '* 
duded  from  being  seised  to  a  use ;  therefore  it  was 
determined,  in  a  case  reported  by  Dyer,  that  where  King  y, 
an  alien  and  a  natural-bom  subject  were  enfeoffed  to  ^3^ 
uses,  the  moiety  of  the  alien  should,  upon  office 
found,  become  vested  in  the  crown. 

13.  With  respect  to  the  estate  or  interest  of  which  Of  what 
a  person  may  be  seised  to  a  use,  the  words  of  the 
statute  are,  *'  where  any  person  or  persons  stand  or 

be  seised,  or  at  any  time  hereafter  shall  happen  to 
be  seised."     Now  the  word ^^'^(f  extends  to  every 
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Specie^  <lf  ft«ehold  dstate^,  aiChoi^h'  it  i^peai^  to 
havelieen  fbd  general  (^>iiiion,  beforeaad  immediaitefy 
after  the  pMsiag  cff  this  statute,  Hiat  aD  feoflfees  ti> 
uses  must  have  been  seised  in  fee  simple. 

EsMne  Tiik       14.   It  was  therefm^   formerly  much    doubted, 

whAhef  a  tenant  in  tail  could  be  seised  to  a  use. 

Cent.5.c«.i.  Jenkins  states  it  as  a  point  determined,  by  all  the 

Judges,  that  a  tenant  in  tail  cannot  be  sdsed  to  a  use, 
either  expressed  or  implied :  1st,  Because  the  tenure 
creates  a  considersrtion ;  Sdly,  Because  the  statute 
De  Donis  has  so  appropriated  and  fixed  the  estate 
tail  to-  the  donee,  and  the  heirs  of  his  body^  that 
neither  he  nor  tiiey  can  execute  the  use;    Hence 

1  Inst.  196.  Lord  Coke  has  said,  that  if  an  estate  be  made  to  a 
man  and  the  heirs  of  his  body,  either  to  the  use  of 
MxrtStxer  and  hi?  heirs,  or  to  the  use  of  himself  and  his 
heirs,  tiiis  limitation  of  use  is  utterly  void. 

15.  The  case  upon  which  Lord  Coke  and  Jenkins 
have  founded  liieir  opinion  is,  that  of  Cowper  t;. 
Franklin,  whicli  arose  in  Id  Ja.  I.,  and  is  thus  re- 

Cro.  Jm.  400.  ported  by  Crcdee : — John  Walter  being  seised  in  fte, 

madie  a  feof&nent  in  fee  to  Thomas  Walter,  habendum 
to  him  and  the  heirs  of  his  body,  to  the  use  of  him 
and  his  heirs  and  assigns  for  ever.  The  question 
wa^  whetiier  Thomas  Walter  had*  an  estate  in  fee 
taif  only,  or  in  fee  simple  determinable  upon  the 
estate  tail.  This  depended  upon  two  points : 
1st,  Whether  a  use  might  be  limited  upon  an  estate 
tail  before  or  asflertfae  statute  of  uses.  2dly,  Whetiber 
this  limitation  of  uses  to  Thomas  Walter  and  his  heirs 
should  not  be  intended  the  same  uses,  being  to  tlie 
feofiee  himself,  and  to  the  same  heirs,  as  it  was  in 
the  habendum. 

Crake  reports  the  case  to  have  been  adjourned : 
but  the  opinion  of  the  Court  upon  the  argument. 


-»»  • 
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inclinad  that  ke  was  tmant  ia  tafl;  and  that  the 
linitation  of  the  use  out  of  the  estate  tail  was  void,  as 
well  aftw  tiie  statute  of  uses  as  before ;  for  the 
statute  never  intended  tc^  execute  any  U8e»  but  thai; 
which  might  be  lawfully  Gompelled  to  be  executed 
before  the  statute :  but  this  could  not  be  of  an  estate 
tail,  for  the  Chancery  could  not  compel  a  tenaxit  in  • 
tail,  before  the  statute^  to  execute  the  estate ;  so  the 
statute,  did  not  ex.ecute  it  then. 

Bulstrode  reports  a  second  argument  upon  this  3  buIs.  184. 
case,  tegether  with  the  judgement  of  the  Court ;, 
which  was,  that  Thomas  WaUer  took  an  estate  tail, 
because  a  tenant  in  tail  could  not  he  seised  ta  a 
use. 

Godbolt  reports  the  case  to  hare  arisen  upcm  a.  ^69. 
lumtation  to  one  and  the  heirs  of  his  bod^,  habefukun. 
to  the  donee^  to  the  use  of  him,  his  heirs  andaasigos 
for  ever;  and  that  two  points  were  reaolved^ 
1st,  That  the  limitation  in  the  habendum  did  ilot  in^ 
creaae  or  alter  the  estate  given  in  the  premises  .of  the 
dee(l-  Sdly,  That  a  tenant  in  tail  might  stand  seised 
to  a  use  expressed;  but  such  use  could  not  be 
averred. 

The  same  case  is  also  reported  by  Moor  by  the  848. 
name  of  Carrier  v.  Franklin,  where  the  court  sqppeaca 
to  have  considered  it  aa  a  question  of  conatructicm : 
and  held,  that  the  feoffee  only  took  an  estate  taii^ 
because  the  use  to  him  and  his  heirs,  immediately 
suGoeeding  the  habendum^  must  be  construed  to 
mean  the  same  kind  of  heirs  to  whom  the  estate 
had  be€«i  already  limited,  namely,  the  heirs  of  the 
body  of  the  feoffee. 

16.  I£  this  case  be  considered  as  an  authority,  it 
will  only  prove  that  a  tenant  in  tail  cannot  be  seised 
to  a  use  in.  fee :  but  that  a  tenant  in  tail  may  be 
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seised  to  a  tfse;  co-extensive  with  his  estate,  is  a  doc- 
trine which  it  would  be  extremely  dangerous  to  con- 
Read.  57.      trovert    Lord  Bacon  expressly  says,  that  a  tenant 

in  tail  may  be  seised  to  a  use.  •—  **  If  I  give  land  in 
tail  by  deed  since  the  statute  to  A.  to  the  use  of  B. 
and  his  heirs,  B.  hath  a  fee  simple  determinable  upon 
the  death  of  A.  without  issue ;  and  like  law,  though 
doubtful,  before  the  statute  was ;  for  the  chief  reason 
that  bred  the  doubt  before  the  statute  was,  because 
tenant  in  tail  could  not  execute  an  estate  without 
wrong }  but  that,  since  the  statute,  is  quite  taken  away, 
because  the  statute  saveth  no  right'  of  entail,  as  the 
statute  of  I  Rich.  III.  did. 
10  Rep.  95.        17.  In  Seymour's  case,  10  Ja.  L,  a  tenant  in  tail 

bargained  and  sold  his  estate  tail  to  a  stranger  in  fee : 
it  was  unanimously  resolved,  by  the  Court  of  King's 
Bench,  that  the  bargainee  took  an  estate  to  him  and 
his  heirs,  determinable'Upon  the  death  of  the  tenant 
in  tail.  Now  this  determination  must  have  been 
founded  on  the  principle  that  a  tenant  in  tail  might 
Vide  Tiu  32.  be  seised  to  a  use ;  for  otherwise  the  bargain  and  sale 
^  would  have  been  void. 

18.  It  may  therefore  be  now  laid  down  as  an  un- 
doubted principle  of  law,  that  a  tenant  in  tail  may  be 
seised  to  a  use,  even  in  fee ;  and  that  such  use  will  be 
good  against  the  tenant  in  tail  himself.  And  as  tenants 
2  Rep.  77  «.  in  tail  have  ever  since  the  time  of  Lord  Coke  been  in 

the  practice  of  transferring  their  estates  to  the  persons 
who  were  to  be  tenants  to  the  prcedpe^  in  fee  simple, 
^  by  conveyances  derived  from  the  statute  of  uses ;  if 
it  were  established  that  a  tenant  in  tail  cannot  be 
seised  to  a  use,  the  consequence  would  be,  that 
almost  all  the  common  recoveries  which  have  been 
sufiered  for  the  two  last  centuries,  would  be  void 
for  want  of  a  good  tenant  to  the  prmcipe. 
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19.  A  tenant  for  life  may  be  seised  to  a  use  ;  such  Eftate  for 
use  will  however  determine  together  with  the  legd 
estate,  which  is  transferred  to  it  by  the  statute. upon 
the  death  of  the  tenant  for  life  ;  for  a  cestui  que  use 
cannot  have  an  estate  in  the  use, .  of  greater  extent 
than  the  seisin  out  of  which  it  is  raised* 

90.  In  S  &.  3  EUz.  this  case  was  moved : — ^Lands  Dyer  186.  <u 
were  given  to  two  persons  for  their  lives,  ^d  the  life  P*'  ^\  , 
of  the  survivor  of  them,  to  the  use  of  A,  B.  for  his  Case,  2  And. 
life.     The  two  donees  to  uses  died ;  and  the  question 
was,  whether  the  estate  to  A.B.  was  determined. 
T!he  Court  thought  it  was  determined ;  because  the 
estate  on  which  the  use  was  created  and  raised  was   . 
gone. 

31.  It  foUows  from  this  case,  which  is  cited  and 
admitted  to  be  good  law  in  Bulstrode's  report  of  the 
.  case  of  Cowper  v.  Franklin,  and  also  in  a  case  re- 
ported by  Croke ;  that  all  persons  having  a  legal  Cro.  Car, 
estate  of  freehold  may  be  seised  to  a  use.  If  the  use 
is  greater  than  the  estate  out  of  which  it  is  limited, 
it  will  cease  upon  the  determination  of  that  estate, 
but  will  be  good  in  the  mean  time. 

23.  With  respect  to  the  difierent  kinds  of  property  what  may  be 
whereof  a  person  may  be  seised  to  the  use  of  another ;  ^^^  ^ 

the  words  of  the  statute  are — <*  Honors,   castles, 

f  • 

manors,  lands,  tenements,  rents,  services,  reversions, 
remainders,  or  other  hereditaments.''  Which  com- 
prehends every  species  of  real  property,  in  possession, 
remainder,  or  reversion  ;  therefore  not  only  coiporeal 
hereditaments,  but  also  incorporeal  ones,  such  as 
advowsons,  tithes,  rents,  &c.,  are  within  this  statute. 

33.  Nothing  however  can  be  conveyed  to  uses,  2Rol].Ab. 
but  that  whereof  a  person  is  seised  at  the  time ;  for,  in  ^^*  ^^'^ 
law,  eVery  disposal  supposes  a  precedent  property.  40]. 
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No  man  can  therefore  convey  a  nse  in  land,  of  which 
he  in  not  in  possession,  when  the  conveyance  is  made. 

54.  Lord  Bacon  says,  the  word  hereditament  in 
tiie  statute  of  uses  is  to  be  understood  of  those  things 
whereof  an  inheritance  is  in  esse ;  yet  that  a  graat  of 
a  rent  charge  de  novo  for  life,  to  a  use  was  good 
enough ;  although  there  be  no  inheritance  in  being 
€f  the  rent.  It  should  however  be  observed,  that^n 
this  case  there  is  a  seisin  of  the  land  out  of  which  tile 
rent  is  granted. 

55.  Copyhold  estates  are  not  comprised  in  the 
statute  of  uses ;  because  a  transmutation  of  posses- 
sion, by  the  sole  operation  of  the  statute,  without  the 
concurrence  or  permission  of  the  lord,  would  be  an 
inifringement  of  his  rights,  and  tend  to  his  preju- 
dice. 

26.  The  second  circumstance  nece^ary  to  the  exe* 
ecrtion  of  a  use  by  this  statute  is,  that  there  must  be 
a  cestui  que  use  in  esse.  If  therefore  a  use  be  limited 
to  a  pes'son  not  in  esse^  or  to  a  person  uncertain,  the 
statute  can  have  no  operation. 

9rj.  With  respect  to  those  who  may  be  cestuis  qm 
use^  all  persons  capable  of  taking  lands  by^  any  com- 
mon law  conveyance,  may  also  be  eestuis  que  use ;  ^and 
by  the  words  of  the  statute,  corporations  may  be 
eestuis  que  use. 

28.  Although  a  man  cannot  by  any  conveyance  at 
common  law  limit  an  estate  to  his  wife ;  yet  hetni^g^ 
have  made  a  feoffment  to  the  use  of  his  vaStf  lor  a 
covenant  with  another  to  stand  seised  to  the  toe  <tf 
his  wife.  And  such  a  use  now  created  in  this  naimer 
wiU  be  executed  by  the  statute. 

^.  Lord  Bacon  says,  the  king  may  be ^teeiMki  f^u 
use^  but  it  behovcth  hot!)  the  declaration  of  the  use, 
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and  the  conv«3rance  itself*,  to  be  matter  of  record  ; 
because  the  king's  title  is  compounded  of  both. 

90.  By  the  words  of  the  statute  of  uses  a  cestm^  que 
tise  may  be  entitled  to  an  estate,  **  in  fee  simple,  or 
fee  tail,  term  of  life,  or  for  years,  or  otherwise,'*  or 
in  remainder  or  reversion. 

3i.  Tlie  cestui  que  use  must  m  general  be  a  diffe-  J"  ^^*^ 
jrent  person  from  him  who  is  seised  to  the  use  ;  for  Statute  ope- 
the  wcvds  of  the  statute  are,  "  Where  any  person  or  ™^' 
persons  stand  or  be  seised,  &c.  to  the  use,  confidence, 
or  trust  of*  any  other  person  or  persons,  &c/^  And 
LcHPd  Bacon  says,  *'  The  whole  scope  .of  iiie  statute  Read.  63. 
was  to  remit  the  common  law,  and  never  to  inter*  . 
meddle  where  the  common  law  executed  sxi  estate. 
Therefore  the  common  law  ought  to  be  <expoun4e^* 
that  where  the  party  seised  to  the  use,  and  the  cestui 
que  mcp  is  one  person,  he  never  taketht^ythesti^te, 
except  there  be  a  direct  impossibility  or  in^pertinency 
for  the  use  to  take  effect  by  the  commoi^  law»'' 

dS.  Thus,  where  lands  were  given  to  a  man  and  Jenldm  t. 
his  wife,  habendum  to  the  said  husband  ^and  wife,  to  car^O?"^ 
the  use  of  them  and  the  heirs  g£  their  two  bodies^  Dyer  186 a. lu 
and   for  default  of  such  issue,  to  liie  use  of  A.B. 
The  question  was,  whether  the  husband  and  wife  had 
an  estate  tail,  or  only  an  eState  for  their  lives.     It 
was  adjudged  that  they  took  an  estate  tail. 

Upon  a  writ  of  ervor  in  the  King's  Bench,  it  was 
ai^ed  that  the  estate  out  of  which  the  use  arose  was 
but  for  their  lives;  consequently  the  use  could  not  be 
limited  for  a  larger  estate.  But  Croke,  Jones,  and 
Whitlock  were  of  opinion,  that  there  was  a  difference 
where  an  estate  was  limited  to  one,  and  the  use  to 
another ;  there  the  use  could  not  be  more  than  the 
estate  out  of  which  it  was  derived.  That  it  was 
otherwise  where  the  limitation  was  to  two  persons, 
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Mbmdim  to  them,  to  the  use  of  them  and  the  heini 
of  their  bodies ;  this  was  no  limitatton  of  the  use,  nor 
was  the  use  to  be  executed  by  the  statute,  but  they 
took  by  the  common  law* 
Meredith  r.  33,  The  same  point  arose  in  the  subsequent  term. 
Car.  244.       i^  &  writ  of  errpr  from  a  judgement  given  in  Wales. 

The  Court  held  the  limitaticm  in  the  habendum^  to 
the  use  of  the  grantees,  and  the  heirs  of  their  bodies, 
to  be  as  a  limitation  of  the  land  itself,  being  all  to 
one  person ;  as  if  it  had  been  said,  habmdifm  to  them 
and  to  the  heirs  of  their  bodies ;  and  not  like  the 
ant^  i  32.     ^j^^^  jjj^  Djyer,  186.    For  true  it  was,  when  the  estate 

was  limited  to  one  or  two,  to  the  use  of  others  and 
.their  heirs,  'tite  first  estate  was  not  enlarged  by  this 
jQp^lication,  and  the  use  could  not  pass  a  greater 
estate.  But  here,  when  the  grant  and  habendum 
conveyed  the  estate,  and  the  limitation  of  the  use 
was  to  the  same  person,  that  showed  the  intent  of  the 
parties,  and  wasa  good  limitation  of  the  estate  j  for 
it  was  not  an  use  divided  from  the  estate,  as  where  it 
was  limited  to  a  stranger,  but  the  use  and  estate  went 
together ;  ^erefore  it  was  all  one  as  if  the  limitation 
had  been  to  them  and  their  heirs  of  th^  bodies.  Sir 
William  Jones  said  he  knew  many  conveyances  had 
been  made  in  this  manner,  and  twice  brought  in  quesr 
tion,  and  adjudged  to  be  an  estate  taiL 
f^J^'j^P-         34,  It  was  held  by  Lord  C.  J.  Holt  wd  Powefl,  in  a 

subsequent  case,  that  when  a  fine  was  levied,,  w  a 
feoffinent  mad^,  to  a  man  and  his  fajm,  the  estate  was 
in  the  cognizee  or  &ofiee,  not  as  an  use,  birt  by  die 
common  law,  and  might  be  averred  to  be  so. 
Cases  ^d  35^   This  doctrine    is    most  ably    discussed  by 

281.  *  *  Mr.  Booffa,  in  an  ofnnion  on  the  following  case :— An 
estate  was  conveyed  by  lease  and  release  to  D«  C.  and 
S.  and  their  heirs,  to  hold  unto  the  said  D.  C.  and  & 
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for  and  during  the  natuml  lives  of  them  and'  the  sur« 
vivor  and  survivors  of  them.  The  question  was, 
whether  they  took  by  the  common  law,'  or  by  the 
statute  of  uses.   As  to  this  pomt  Mr.  Booth  says, 

'<  We  will  now  return  to  the  words  of  the  habendum 
in  the  release ;    taking  the  words,   <*  to  the  use." 
The  habendum  stands  literally  thus;  to  hold  unto  the 
said  D.  and  his  companions,  their  heirs  and  assigns, 
to  the  only  proper  use  and  behoof  <^  the  said  D.  and 
his  companipns,  their  heirs  and  asi^^ns,  for  and  dur« 
ing  the  natural  lives  of  the  said  D.  and  his.  com- 
panions, and  the  life  and  lives  of  the  survivor  and 
survivors  of  them.    Here  you  observe  the  use  limited, 
is  not  limited  to  any  person  diflferent  from  the  person 
to  whom  the  estate  is  granted.    The  habendum  is  to 
D.  and  his  companions,  and  the  use  is  limited  to  D; 
and  his  companions ;  so  that  the  estate  and  the .  use 
are  both  to  one  and  the  same  person ;  and  therefore 
this  cannot  be  a  statute  use,  for  the  seism  doth,  not 
go  or  belong  to  one  person^  and  the  use.  to  another 
person ;  whereas  the  statute  requires  that  there  should 
be  a  standing  seised  by  some  third  persoa  or  persons 
to  the  use  of  some  etii/er  person.    And  that  case  of 
Young  V.  Jenkins  is  express,  that  where  the  use  is  ante  f  32. 
not  divided  from  the  estate,  and  the  use  and  the 
estate  go  together,  there  it  amounts,  only  to  a  limita^ 
tion  of  the  estate,  and  consequently  is  not  a  statute 
use,  but  only  %  common  law  use.    And  if  at  this 
day  a  man  should  enfeoff  I.  S.  to  hold  to  the  said 
L  S.  and  his  heirsy  to  the  use  and  behoof  of  the  said 
I.  S.  and  his  heirs  for  ever,  no  man  living  would  call 
that  a  statute  use ;  for  the  words  would  import  no 
more  than  the  words,  ^for  his  and  their  sole  benefit 
and  behoof ;''  and  would  only  serve  to  show  in  hov 
ample  and  benefic^  a  manner  the  feodfee  was  to  take 
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the  estate  limited  to  bkii  by  the  habemhm ;  whicb 
being  manifestly  an  estate  at  common  law,  could  not 
also  give  or  create  a  statute  use.  The  woids  c^  Lord 
Holt  in  the  case  of  Lord  Altham  V*  Earl  of  Anglesey, 
before  recited,  are  directly  in  point  In  like  manner 
it  would  be,  if  there  were  a  feoffinent  to  a  man  and 
his  assigns,  to  hold  to  that  man  and  his  assigoa^  to  the 
only  use  and  behoof  of  him  and  his  assigns,  during 
his  Me ;  that  would  only  limit  an  estate  of  freehold  to 
him  for  his  life,  at  coiftmon  law ;  and  not  be  the  limi* 
tation  01*  creation  of  any  statute  use«  It  woidd  be 
the  same  in  the  case  of  a  feoffinefit  to  one  of  lands, 
to  hold  to  the  feoSee  and  his  heirs,  to  the  only  use 
and  behoof  of  the  feoffee  and  his  heirs,  during  the 
lives  of  A.  B*  C.  D.  tod  twenty  other  persons.  There 
the  words  to  the  use  and  behoof  would  pass  do  statute 
use,  or  pass  any  thing  distinct  from  the  estate ;  which 
estate  would  be  an  estate  at  common  law ;  and  the 
wordii  to  the  use  and  behoof,  would  serve  only  td 
shew  the  amplitude  of  the  estate  given  by  the  feoff- 
meat ;  and  that  the  feofiee  and  his  heirs  were  to  take 
the  same  for  his  and  their  own  bene6t,  without  return 
of  any  service  whatever  to  the  donor." 

36.  There  are  however  some  cases  where  the  same 

persoti  may  be  seised  to  a  use,  and  also  cestui  que  use* 

Hac.  Read.     Thus,  if  a  man  makes  a  feoflSnent  in  fee  to  one»  to 

1 3  Rep.  56.    the  use  of  him  and  the  heirs  of  his  body ;  in  .this  case, 

for  the  benefit  of  the  issue^  the  statute  according  to 
the  limitation  of  the  uses,  divests  the  estate  vested  in 
him  by  the  common  law,  and  executes  the  same  in 
himsdlf^  by  force  of  the  statute :  and  yet  the  aam^  is 
out  of  the  words  of  the  statute^  which  arei»  ^<  to  tht 
use  of  ^ny  other  pdrs(m«"  and  heite  he  is  seised  to  the 
use  of  himself.  But  the  statute  hai  always  beeo  be- 
nefietally  expounded^  tosetii^  the  iDtmrtiDox]fthe 


/ 


Title  XI.     Use.    Ch.w.  §37—40.  423 

c  parties,  which  is  the  direction  of  the  use,  accorcting 

I  to  the  rule  of  the  law. 

I;  37*  So  if  a  man  seised  of  lands  in  fee  simple,  cove-  Idem* 

f  nants  with  another,  that  he  and  his  heirs  will  stand 

i  seised  of  the  same  land,  to  the  use  of  himself  and  the 

heirs  of  his  body  ;  or  to  the  use  of  himself  for  life, 
the  remainder  over  in  fee.  In  that  case,  by  the  ope- 
ration of  the  statute,  the  estate  which  he  hath  at  the 
common  law,  is  divested,  and  a  new  estate  vested  in 
himself,  according  to  the  limitation  of  the  use. 

38.  Lord  Bacon  says,  if  a  person  enfeoffs  I.  S.  to  Read.  04. 
the  use  of  I.  D.  for  life,  remainder  to  the  use  of 
I.  SL  for  life,  remainder  to  the  use  of  I.  N.  in  fee, 
I.  S.  is  in  by  the  statute ;  because  the  ]iaw  will  not 
admit  fractions  of  estates.  So  if  a  person  enfeofi^ 
I.  S.  to  the  use  of  himself  and  a  stranger^  they  shall 
both  be  in  by  the  statute,  because  they  cannot  take 
jointly,  taking  by  several  titles.  like  law,  if  I  enfeoff 
a  bii^hop  -  and  his  heirs,  to  the  use  of  himself  and 
his  successors ;  he  is  in  by  tlie  statute,  in  right  of 
his  see, 

39.  The  third  circumstance  necessary  to  the  exe-  ^  A  Use  i» 
cution  of  a  use  by  this  statute  is,  that  there  should  be  i  Rep.  126  a. 
a  use  in  esse^  in  possession,  remainder,  or  reversion  ; 
and  tliis  use  may  either  be  created  by  an  express  de- 
claration, or  may  result  to  the  original  owner  of  the  infra,  ch.  4. 
estate,  or  arise  from  an  imjdicarion  of  law. 

40.  When  these  three  cirqumstances  concur,  the  The  Statute 
l^al  estate  and  possession  of  the  lands,  out  of  which  j^^,]^"'' 
the  use  was  created,  is  immc^diately  taken  fVom  the  actual  Seisin. 
feofiee  to  uses,  and  Vieated  in  the  cestui  que  use.    And 
dM  seisin  and  possession  thus  tmnsferred^  is  not  a  mere 
aeisiii  and  posaeasion  in  lawt  but  1^  actual  seisin  and  BacRead. 
posseaaioniafiict;  mA  a  mere  title  to  center  upon  the  ^^^  ^^^ 
hrn^  bufctanaGfeiial  est^ate.  Eliz.46. 

Ee4 
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1  in&t.  266  b.      41.  Lord  Coke  appears  to  have  been  of  qf^iniofTf. 

that  by  a  conveyance  to  uses,  executed  by  the  statute* 
only  a  freehold  in  law  passed*    And  others  have  said 
that  the  statute  only  transfers  a^civil  seisin,  it  being 
Gilb.  Uses,     impossible  for  an  act  of  parliament  to  give  an  actual 
^^^'  seisin ;  therefore  that  an  entry  is  necessary  to  com- 

plete the  seisin*    It  has  however  been  found  that  the 
admission  of  this  principle  would  be  attended  with 
dangerous  consequences;   it  is  therefore  now  hdd 
Barker  r.       that  the  Statute  transfers  the  actual  possession ;  a  con« 
32!*c%?*^*    struction  fully  warranted  by  the  words  of  the  statute, 

which  are,  *'  every  person  having  a  use  shall  be  in 

lawful  seisin,  estate,  and  possession,  to  all  intent^ 

constructions,  and  purposes,  in  the  law/' 

Saving  of  all      42.  The  third  section  of  the  stafute  contains  a 

J™®'  saving  "  to  all  and  singular  those  persons  and  to 

their  heirs,  which  were  or  thereafter  should  be  seised 
to  any  use,  all  such  former  right,  title,  entry,  interest 
possession,  rents,  customs,  services,  and  action,  as 
'  they  or  any  of  them  might  have,  to  his  and  their  own 
proper  use,  in  or  to  any  manors,  lands,  tenements^ 
rents,  or  hereditam^its,  whereof  they  were  or  there- 
after should  be  seised  to  any  other  use,  as  if  the  said 
act  had  not  been  made/' 

43,  In  consequence  of  this  clause,  no  term  for 

years,  or  other  interest,  whereof  a  person,  to  whom 

lands  are  conveyed  to  uses,  is  possessed  in  his  own 

right,  will  be  merged  by  such  conveyance. 

cheyney's         44*  A  husbaud  being  seised  in  fee,  made  a  lease  to 

&«c.  Moo.    Q^  and  S.  in  secret  confidence,  for  the  preferment  of 

2  And.  192.    his  wife.    Aft;erwards  he  made  a  feoffinent  to  O.  and 

others,  of  the  sune  lands,  to  other  uses.  It  was 
decreed  in  the  Court  of  Wards,  by  the  advice  of  Wny, 
Anderson,  and  Manwood,  that  the  term  was  mot 
extinguished  by  the  feoffinent,  by  nucn  oftfae.  pio- 
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viso ;  and  because  O.  had  the  lease  to  his  awn  use,  it 
was  not  extinguished  by  the  feoffment,  which  he 
took  to  the  use  of  another. 

45.  A.  demised  lands  to  B.  for  d9  years;  after-  Ferrerar. 
wards  A.  by  baigam  and  sale  enrolled,  and  fine,  con-  cro.  Ja.  643. 
yeyed  the  same  lands  to  B.  and  others  and  their  heirs,  |  ^j*  |^^* 
to  the  use  of  them  and  their  heirs,  to  the  intent  that 

a  common  recovery  should  be  had  and  suffered  against 
them,  with  voucher  of  the  lessor,  to  the  use  of  a 
stranger ;  all  which  was*  done  accordingly.  Hie 
question  was,  whether  the  term  fdr  years  was  merged. 
Resolved,  that  the  term  still  subsisted ;  for  although 
it  was  meiged,  by  the  union  of  the  estates,  till  the 
recovery  was  suffered,  yet  when  that  was  done,  the 
uses  thereof  being  guided  by  the  bargain  and  sale,  it 
was  the  same  as  if  there  had  been  no  conveyance  i 
it  being  within  the  equity  and  intent  of  the  saving  in 
the  third  section  of  the  statute  of  uses :  for  the  in- 
tention of  that  statute  was  not  to  destroy  prior  estates, 
but  to  preseve  them.  It  was  also  agreed  by  the  whole 
Court,  that  if  a  fine  or  feoffment  had  been  levied  or 
made  to  the  lessee  for  years,  his  term  would  not  have 
been  thereby  extmgujished.  An  objection  was  made 
that  the  bargain  and  sale,  and  fine,  were  to  the  use 
of  the  lessee  for  years,  otherwise  he  could  not  have 
been  tenant  to  the  freehold ;  therefore  the  saving  in 
.the  statute  of  uses  did  not  extend  to  this  case ;  but 
it  was  answered  and  resolved,  for  the  former  reasons, 
that  the  term  was  saved  by  the  equity  of  the  statute. 

46.  The  saving  in  the  statute  of  uses  extends  to 
cases^  where  the  inheritance  is  conveyed  by  lease 
and  release. 

4f7.  Cook  let  to  Fountain  for  99  years ;  two  years  Cook  ▼. 

>  after  Cook  conyeyed  the  inheritance  by  lease  and  t^\b.'Tii. 

release  to  Fountain  and  another,  to  the  use  of  Cook  ^^^^^  ^ 
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and  the  heirs  of  his  body,  with  divers  remainders 
over.  The  question  was,  whether  by  this  conveyance 
the  lease  for  99  years  was  merged  and  destroyed, 
in  all  or  in  part.  First  it  was  agreed,  that  if  such 
conveyance  to  uses  had  been  by  fine  or  feofihient,  it 
would  not  have  been  destroyed,  but  would  have  been 
preserved  by  the  saving  in  the  statute  of  uses.  So 
likewise  it  was  admitted,  that  if  there  had  been  no 
lease  for  a  year,  but  the  rdease  had  been  immediate 
.  to  the  lessee  for  99  years,  to  such  uses,  in  this  case 
.  also  the  lease  for  99  years  had  been  preserved  by  force 
of  that  statute :  but  here  being  a  lease  for  a  year 
precedent,  it  was  argued  that  this  was  to  the  use  of 
the  lessee,  and  then  by  acceptance  thereof,  he  ad- 
mitted the  lessor's  power  to  make  such  lease ;  and  by 
consequence  before  the  release  to  the  other  uses  came 
to  take  place  ;  then  the  release  after  could  not  revive 
it :  it  was  also  said,  that  though  this  were  all  one 
conveyance,  yet  it  differed  from  a  feoffinent,  for  it 
would  not  purge  a  disseisin,  nor  make  a  discontinu- 
ance :  that  if,  before  the  release,  the  lessee  granted 
a  rent-charge  or  made  a  lease  for  half  a  year,  and 
then  a  release  was  made  to  him  and  his  heirs,  to  such 
uses,  yet  he  who  had  the  inheritance  would  have  n9 
remedy  to  avoid  these  chaiges  but  in  Chancery. 

On  the  other  side  it  was  argued  that  this  was  no 
merger  of  the  99  years  term,  or  if  it  were,  yet  for  no 
more  than  a  moiety :  for  the  reason  of  merger  and 
extinguishment  was  not,  as  had  been  u^gued,  die 
part3r's  admittance  of  the  lessor's  power  to  make  a 
lease ;  but  the  merger  was  eflfected  by  the  accession 
of  the  immediate  reversion  to  the  particular  estate*; 
therefm^  a  new  lease  by  the  lessor  to  ins  lessee,  was 
iiot  a  merger  or  surrender  of  the  first  term,  if  thefe 
'     was  any  interposing  or  intenoediate  term ;  yet  kt 
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that  case  the  lessee  admitted  the  lesscw^s  power  to 
make  the  lease  presently,  aa  much  a»  in  the  other : 
then  if  the  union  and  accesaioD  of  the  two  estates 
ware  the  cause  of  the  merger,  the  quantum  of  the 
thing  granted  would  be  the  measure  of  that  merger ; 
by  consequence  the  first  lease  here  would  be  extin- 
guished, but  for  a  moiety  of  the  lands.  Secondly, 
that  it  was  not  extinguished  for  any  part,  for  the 
term  was  saved  within  the  letter,  or  at  least  within 
the  equity  of  the  statute  2?  Hen.  VIII.  c.  10.  §  3. ; 
for  the  intent  of  the  saving  therein  was  to  preserve 
the  balance  between  the  cestui  que  use  and  hi$ 
feoffees,  according  to  the  rule  of  equity,  by  which 
they  were  governed  before.  Now  suppose  that 
Fountain  had  a  lease  for  99  years  before  this  statute, 
and  that  Cook  had  desired  him  to  accept  a  feoffment 
to  his  use  ;  without  doubt  the  Chancery  would  not 
have  compelled  him  to  assign,  till  the  99  years  term 
expired :  and  the  same  right  seemed  now  to  be  pre- 
served by  the  saving ;  for  the  words  were  general : 
<<  All  that  shall  be  seised  to  any  use,"  not  all  that 
shall  be  seised  by  feoffment  or  fine :  so  that  the  seisin 
to  use  was  the  only  thing  the  statute  regarded,  not 
by  what  sort  of  conveyance  :  that  lease  and  release 
was  become  a  common  conveyance ;  and  the  lease  vide  Tit.  32. 
being  expressly  said  to  be,  to  enable  the  lessee  to  ^^^' 
aceept  a  release  to  other  uses,  should  not  be  con- 
strued to  any  other  intent,  or  to  be  to  his  own  use, 
otherwise  than  to  enable  him  to  accept  such  release : 
then  if  it  should  be  admitted  that  the  lease  for  99 
years  were  extinguished  by  the  lease  for  a  year,  yet 
by  the  release  it  was  revived ;  for  being  but  one  con- 
veyance, it  was  within  the  equity  of  the  statute :  the 
case  of  Ferrers  v.  Fermor  was  stronger,  and  yet  it  •»*•»  5  45. 
was  resolved  therei  that  though  the  bargain  and  sale 
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had  destroyed  the  term  for  a  time,  yet  by  the  re* 
coveiy  it  was  revived ;  beouise  then  but  one  con^ 
veyance  ab  initio  ;  so  here. 

No  judgement  appears  to  have  been  given ;  but 
Lord  C.  B.  Gilbert  says  it  seemed  reasonable  that 
the  lease  for  99  years  should  not  be  meiged,  or  at 
least  but  for  a  moiety ;  and  even  in  that  case,  equity 
would  set  up  the  moiety,  or  the  whole  term  again. 
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Section  1. 

HEN  the  statute  of  uses  first  became  a  subject  ^^jj*" 
of  discussion  in  the  courts  of  law,  it  was  held  tute. 
by  the  Judges,  that  no  uses  should  be  executed  by  ^  R«P-  ^29  K 
the  statute,  which  were  limited  against  the  rules  of 
the  common  law ;  for  it  appeared  by  the  preamble^ 
that  it  was  the  intent  of  the  makers  of  the  act  to 
restore  the  ancient  law ;  and  to  extirpate  and  extin- 
guish   such  subtle  practised  feoffinents,  fines,  re- 
coveries, abuses,  and  errors,  tending  to  the  subver- 
sibo  of  the  good  and  ancient  common  law  of  the  land. 
So  that  it  was  plain  tibis  act  was  never  inteniled  to 
execute  any  use  which  was  Umited  against  the  rules 
of  the  common  law;  the  object  of  the  act  was  to  ex* 
tinguish  and  extirpate,  not  the  feofihient,  fine,  <Mr 
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recovery;  for  these  were  laudable  and  good  con* 
veyances  of  lands  and  tenements,  by  the  common 
law,  as  in  effect  recited  in  the  beginning  of  the  pre- 
amble ;  but  those  uses  which  were  abuses  and  errors, 
therefore  mischievous,  because  they  were  against  the 
rules  of  the  common  law :  the  statute  was  a  law  of 
restitution,  namely,  to  restore  the  good  ancient 
common  law,  which  was  in  a  manner  subverted  by 
abusive  and  erroneous  uses,  not  to  give  more  privi- 
lege to  the  execution  of  uses,  than  to  estates  which 
were  executed  by  the  ancient  commcMi  law. 

2.  The  courts  have  so  far  adhered  to  lias  con- 
I  Rep.  87  6.  struction  of  the  statute,  that  the  same  technical 
Tit.  32.  c.  19.  ^Qi^g  Qf  limitation  are  now  required  in  the  creation 

of  estates  through   the   medium   of   use6»  as   in 

the  creation  of  estates  at  common  law.     But,  in 

many  other  instances,    this  doctrine  was  departed 

1  Atk.59].     from,  and  advantage  was  taken  of  an  expression  in 

the  statute  of  uses,  in  order  to  support  several  of 
those  limitations  which  had  been  allowed  by  the 
Court  of  Chancery,  in  decUrations  of  uses,  when  they 
weM  diatinot  irom  t^e  legal  estate. 
Of  contin-  3.  The  Statute  c^  uses  •enacts  that  the  estate  of 
l^tUMs.     ^3  feoflfoes  to  ufies,  fthaU  be  jn  <the  eestui$  que  u$e 

^  afiier  such  quality^  maiiber,  fovtn,  tamd  eonditkni, 
ae  they  had  before,  in  icr  to  the  use,  ccmfideuoe,  ^ 
trust  that  was  m  them.''    Now,  tibeC!puft  of  Cfaan- 
aDte,  c.  2 .     eery  bavmg  fiennitted  a  limitatioii  of  a  use  in  ifee, 
^  ^^*  or  in  tail,  to  arise  injfiOwro^  without  lany  preceding 

estalie  to  support  it ;  and  also  thata  uaemiight  change 
from  one  person  to  another,  by  matter  ex  pastjactoj 
though  die  first  use  were  limited  in  fee ;  the  couvts 
of  law  in  process  of  time  admitted  of  limitations  of 
thisjiiad*  m  conveyances  to  uses ;  and  hdd,  *tluit  in 
such  cases,  ibsi  statute  woidd  transfer  tiie  posaession 
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to  the  cestui  que  use^  after  such  quality,  form,  and 
condition,  as  he  had  the  use.— An  account  of  the 
nature  of  these  limitations  will  be  given  in  Titie 
XVI.  Remainder. 

4.  By  the  rules  of  the  common  law,  no  restriction  ^^^  ariaing 
or  qualification  could  be  annexed  to  a  conveyance  of  cution  of 
lands,  except  a  condition.     In  consequence  of  tihis  P®^«"- 
principle,  a  fine  or  feoflment,  with  a  power  of  revo-  ^  ^^^^  237  a. 
cation  annexed  to  it,  was  void  at  common  law; 
because  the  fine  or  feoflfment  transferred  the  whol^ 
property  and  right  of  disposal,  to  the  cognizee  or 

feoffee ;  therefore  the  power  of  revocation  was  re- 
pugnant to  the  force  of  the  preceding  words.  Besides 
the  admission  of  such  a  clause  would  have  introduced 
a  double  power,  vested  in  different  persons,  over  the 
same  thing,  which  was  contrary  to  the  rules  of  the 
common  law. 

5.  We  have  however  seen,  that  before  l3ie  statute  sntc,  c.  2. 
of  uses,  if  a  feoffment  was  made  to  uses>  the  feoflfor 
might  reserve  a  power,  either  to  himself  or  to  some 

other  person,  to  revoke  the  uses  declared  on  the 
feoffment ;  and  to  appoint  the  feoffees  to  stand  seised 
to  other  uses.  For  the  principle  on  which  uses  were 
originally  founded  being,  that  the  feoffee  to  uses 
was  bound  in  conscience  to  pursue  the  directions  of 
the  feoffor,  this  obligation  was  equally  binding; 
whether  the  agreement  was,  that  the  feoffor  should 
receive  the  rents  and  profits  himself^  or  some  stranger; 
or  whether  they  were  to  be  paid  in  such  manner  as 
the  feoffor,  or  any  other  person,  to  whom  he  delegated 
his  power,  should  at  any  future  time  appoint. 

6.  The  statute  of  uses  vests  the  legal  estate  in  the 
cestui  que  use^  after  such  quality,  manner,  and  form 
as  he  had  in  the  use :  from  which  the  courts  conclu- 

dedt  that  in  all  conveyances  to  uses,  a  power  might  1  Inst.  237  a. 
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be  reserved^  of  revoking  a  former  limitation  of  a 
use,  and  of  appointing  a  new  use  to  some  other 
person. 

7.  In  an  opinion  of  the  late  Mr.  Booth,  which  has 
been  published  by  Mr.  HOliard  at  the  end  of  Shep- 
pard^s  Touchstone,    is  the   following    account   of 
contingent  uses  and  powers :— '^  By  the  old  law,  no 
fee  simple  could  be  limited  upon  or  after  a  fee 
simple ;  but,  since  the  statute  oi  uses,  executory  fees 
by  way  of  use  have  not  only  been  allowed,  but  are 
becon^e  fiequent,  in  all  conveyances  operating  by  way 
of  transmutation  of  possession.    The  uses  are  served 
out  of  the  seisin  of  the  feoflfees,  grantees,  releasees, 
&c.  «  In  all  future  or  executory  uses  there  is,  the 
instant  they  come  in  esse^  a  sufficient  degree  of  seisin 
supposed  to  be  left  in  the  feo£fees,  grantees,  &c.  td 
knit  itself  to  and  support  those  uses ;  so  as  that  it 
may  be  truly  said  the  feoffees  or  grantees  stand  seised 
to  those  uses,  and  then,  by  force  of  the  statute,  the 
cestui  que  use  is  immediately  put  into  the  actual  pos* 
session.     It  ^  is  wholly  immaterial  how,  or  by  what 
means,  the  future  use  comes  in  esse:  whether  by 
means   of  some   event   provided  ibr,    in    case   it 
happened  in  the  creation  of  the  uses,  which  event 
may  be  called  the  act  of  God ;  or  by  means  of  some 
'work  performed  by  any  certain  person,  for  which  pro- 
vision was  likewise  made  in  the  creation  of  the  uses, 
which  may  be  called  the  act  of  man ;  in  either  case 
the  statute  operates  the  same  way ;  for  the  instant 
the  future  use  comes  in  esse,  either  by  the  act  of  God 
or  the  act  of  man,  the  statute  executes  the  possession 
to  the  use,  and  the  cestui  que  use  is  deemed  to  have 
the  same  estate  in  the  land,  as  is  marked  out  in  the 
use,  by  the  deed  that  created  it.     When  the  use 
arises  from  an  event  provided  for  by  the  deed^  it  is 
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called  a  future^  a  contingent,  an  executory  use: 
when  it  arises  from  the  act  of  some  agent  or  person 
nominated  in  the  deed,  it  is  called  a  use  arising  from 
the  execution  of  a  power.  In  truth,  botli  are  future 
or  contingent  uses,  till  the  act  is  done }  and  after- 
wards they  are,  by  the  operation  of  the  statute,  actual 
estates.  But  till  done,  they  are  in  suspense,  the  one 
depending  on  the  will  of  heaven,  whether  the  event 
shall  happen    or   not;    the  other   on    tlie  will  of 


man." 


8.  If  a  person  conveys  his  estate  by  lease  and  re- 
lease to  trustees  and  their  heirs,  to  the  use  of  himself 
for  life,  remainder  to  his  first  and  other  sons  in  tail, 
and  inserts  a  proviso  in  the  release,  that  it  shall  be 
lawful  for  him,  at  any  future  time,  to  revoke  these 
usea,  and  to  declare  new  ones ;  and  that  immediately 
upon  such  revocation  and  new  declaration,  the  trustees 
shall  stand  seised  of  the  lands  to  the  use  of  such 
persons  as  the  settlor  shall  appoint ;  this  is  a  power 
of  revocEition  and  appointment.  As  soon  as  it  is  exe- 
cuted, the  uses  originally  limited  cease,  and  a  new 
use  immediately  arises  to  the  person  named  in  the 
appointment,  for  such  estate  is'is  given  to  him  by  it ; 
and  the  statute  transfers  the  legal  estate  to  such 
appointee,  who  by  that  means  acquires  the  actual 
seisin  and  possession. 

The  nature  of  revocations  and  appointments  to  Tit.  32.  c  )3. 
uses  will  be  explained  hereafter. 

.  9.  Lord  Bacon  says,  the  chief  object  of  the  statute  Conwancet 
of  uses* was  to  destroy  all  those  secret  conveyances  to  d«"^««  fro«n 
uses  which  had  been  so  much  (k>mplained  of. — <*  The  of  Uses, 
principal  inconvenience,  which  is  radix  malonmi^  is  ^*  ^^*** 
the  diverting  from  the  grounds  and  principles  of  the 
common  law,  by  inventing  a  mean  to  transfer  lands 
and  inheritances  without  any  solemnity  or  act  no- 
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toriou^ }  90  M  the  whole  •tetute  is  to  be  expounded 
atroQgly  towards  the  extinguiahnient  of  aU  convey- 
aaces,  wlieceby  the  freehold  or  inheritance  may  pass, 
without  any  new  confections  of  deeds,  executions  of 
estate,  or  entries.''  It  is  therefore  somewhat  siiigular 
that  the  statute,  instead  of  havii^  had  that  eflfect,  has 
given  rise  to  several  new  modes  of  transferring  Isads, 
unknown  to  the  simplicity  of  the  commcm  law;  and 
ef  a  more  secret  natme  than  feoffinents  to  uses :  so 

iAtk.591.     that,  notwithstanding  the  great  caution  with  whicb 

this  statute  was  made^  it  has  not  answered  l^e  inten- 
tion of  the  Legiabturei 

Read.  39.  1(X  Lord  Bacon  has,  however,  clearly  proved^  that 

the  indention  of  the  statute  was  onbjr  to  destroy  the 
estate  of  the  feoflSw  to  uses,  by  transferring  it  to  die 
persona  who  were  «ititled  to  the  use;  mid  not  to 
destroy  the  form  of  the  conveyance  to  uses.  1.  Be* 
cause  the  wordi  of  the  statute  ate,  <^  Where  ai^  per- 
aoa  is  seised^  or  hana^Ur  diaU  be  seised  to  any  use, 
Uc^  &  In  the  same  sesakm  in  which  tins  statute 
was  made,  it  was  etedted»  4;hat  all  bai^gains  and  arics 
to  uses  should  be  emtoUed ;  which  proved  tiie  ilitan- 
tion  of  the  Legislative^  ta  kave  tine  form  of  the  es»* 
vi^ance»  with  the  addition  of  a  farther  eercmos^. 
a.  By  the  twelfth  section  of  the  statute^  it  was  pro* 
vided  that  the  king  should  not  take  any  pdiMr  setsin, 
or  other  feuddt  profits,  on  account  of  any  estate 
which  should  be  executed  by  mean*  of  dtt  alatute, 
tiBtha  1st  of  May  1536.  But  that  he  slndd  take 
the  feudal  profits  for  all  uses  which  shouU  hoeanie 
Oxectrted  by  the  statute  o/fer  that  thne. 

IL  Whatever  might  have  been  tiie  infteBtio&  nf 
the  Legislature  in  pasmxg  this  alBtut;e>  it  is  eertnin 
that  it  has  given  rise  to  several  new  sorts  of  convey- 
anees,  wfaidi  operate  contrary  to  the  rules  of  the 
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common  law :  for  it  beitig  soon  observed  that  there 
was  nothing  in  the  statute  to  prevent  the  hd^itlg  of 
uses,  but  only  a  provision  that  when  a  lise  was  raised, 
the  possession  of  the  land  should  be  transferred  tb 
Buch  use ;  it  wa«  only  necessary  to  raiste  a  lise,  and 
the  legal  seisin  and  estate,  together  with  th<*  actual 
possession,  becaime  immediately  vested  in  thd  ctsttd  ante,  c.  3« 
que  ttse,  without  livery  of  Seisin,  entry,  or  attorn-  ^  ^^' 
ment. 

12.  In  con^^^U^nce  of  iim  doctrine,  it  became 
custoitiary  to  rais6  a  use  to  the  pennon  to  whom  the 
lands  were  intended  to  be  conveyed,  and  then  the 
st^ituie  traiisferred  the  poss^s^ioh  to  tb6  cestui  que  use. 
This  Was  done  in  t^o  different  wayi ;  &it,  by  a  con- 
veyanc6  which  only  transferred  a  use,  and  which  is 
j^aid  to  operate  without  any  transmutatioi^  of  posses- 
don,  because  th6  alteration  of  the  legd  ^eishr  is 
effected  by  the  mere  operation  of  the  statute.  There 
ilre  two  modes  of  conveyance  wliich  openlte  in  this 
manner :  a  bargain  and  sale  to  uses,  and  a  covenant 
to  stand  seised  to  uses  j^  of  which  an  account  w3i  be 
given  in  Title  XXXII.  Deed.  c.  9  &  lO^ 

IS.  The  second  mode  of  conveying  lands  through 
Hie  medium  of  uses,  is  effected  in  the  following  man- 
ner :  the  legal  estate  and  possession  is  transferred  by 
a  ffeoflftnent,  fine,  or  recovery,  to  some  indifierent 
person,  who  stands  in  the  place  of  the  ancient  feoffte 
to  uses ;  a  deed  is  then  executed,  reciting,  that  by 
such  feoflfinent,  fine,  or  recovery,  the  lands  have  been 
transferred  to  A.  B.,  and  declaring  that  such  feoff. 
nient,  fiAe,  or  recovery  shall  enure  and  operate,  and 
that  the  feoffee,  cognizee,  or  recoveror  fn  such  feoff- 
ment,  fine,  or  recovery,  shall  be  seised  of  such  lands, 
to  €kie  use  of  a  third  person.  Or  else  a  deed  is  first 
execaied,  xeciting  that  a  fine  or  recovery  is  intended 
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to  be  levied  or  sufiered,  or  covenanting  to  levy  a  fine 
or  to  suffer  a  recovery.;  and  declaring  that  these  as- 
surances, when  completed,  shall  enure  to  the  use  of 
a  third  person. 

14.:  In  both  these  cases  a  use  arises  out  of  the 

seisin  of  the  feof&e,  cognizee,  or  recoveror,  to  the 

person  to  whom  such  use  is  declared,  and  the  statute 

immediately  transfers  to  that  use,  the  legal  estate  suid 

^actual  possession. 

.15.  These  latter  assurances  are  said  to  operate  by 
transmutation  of  possession,  because  the  legal  seism 
and  estate  is  first  transferred  by  some  common  law 
conveyance  or  assurance.  They  are  usually  called 
deeds  to  lead  or  declare  the  uses  of  a  fine  or  recovery, 

c.  12.  and  will  be  treated  of  in  Title  XXXII.  Deed. 

'Whether  thp       l6.  As  the  Statute  of  uses  preceded  the  statute  of 

fe^ds^to^e-  ^*^*>  *^^  former  has  been  said  not  to  extend  to  de- 
rites  to  Uses,  vises  to  uses.    It  is  however  observable,   that  the 

words  of  the  statute  of  uses  are, — "  Where  any  person^ 
.&c.  is  seised  to  the  use  of  any  other  person  by  reason 
of  any  baigain,  sale,  &c.  mU^  or  otherwise.''  Now; 
though  at  the  time  when  this  statute  was  made;,  the 
word  will  could  only  apply  to  wills  of  lands  then  de- 
visable by  custom,  yet  when  the  statute  of  wills 
.passed,  the  word  mU  in  the  statute  of  uses  became 
applicable  to  wills,  or  rather  devises,  of  all  the  lands 
over  which  the  testamentary  power  was  given. 
Djer,  127  a.        17*  In  a  case  in  2  &  3  Phil.  &  Mary,  it  is  said 

that  devises  (^  land  in  use  have  been  common. .  In 
£.  Hartop'8  9S  Eliz.  it  was  agreed  by  the  Court  of  Wards,  that 
f  Leon  253 '  ^  Revise  might  be  to  the  use  of  another ;  and  Liord 

Coke  is  there  reported  to  have  been  of  opinion^  that 
the  son  of  a  devisor  takes  by  descent,  when  the  cestui 
que  use,  to  whom  the  land  is  devised,  refuses  the  use  ; 
for  the  devisee  cannot  take  it  to  his  own  use,  becaiue» 
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if  the  use  be  void,  the  devise  is  also  void.    In  the 

case  of  Broughton  v.  Langley,  which  will  be  stated 

in  the  next  title,  it  was  agreed  that  a  devise  may  be  Lutw.  823. 

to  the  use  of  another,  and  the  use  will  be  executed, 

if  the  intent  of  the  devisor  appear.    la  Gilbert's  Uses,  pa.  28 1 . 

it  is  also  said  that  a  devise  may  be  made  to  a  use. 

18.  In  the  case  of  an  immediate  devise  to  uses^. 
as  a  devise  to  the  use  of  A.  for  life,  remainder  to  the 
use  of  B.  in  tail,  it  is  admitted  that  the  remainder 
cannot  take  effect  by  way  of  use ;  because  there  is< 
no  seisin  to  serve  the  use.  But  in  the  case  of  a  devise 
to  A.  and  his  heirs,  to  the  use  of  B.  for  life,  remainder 
to  the  first  and  other  sons,  of  B.  in  tail,  there  is  no 
reason  why  the  seisin  of  A.  should  not  be  deemed 
sufficient  to  support  the  uses. to  the  sons  of  B. 

19*  In  opposition  to  this  doctrine,  a  note  to  an 
opinion  of  the  late  Mr.  Booth's  has  been  published.  Collect.  Jur. 
in  wliich  it  is  said  that  the  statute  of  uses  does  not  ^'  ^•^^'^* 
operate  on  a  devise  to  uses.    This  note  is  not  annexed 
to  the  original  opinion,  which  was  in  the  possession  of 
the  late  Mr.  Hiliiard,  though  it  is  said  by  Mr.  Bugler  l  Inst.  27 \  h. 
to  be  annexed  to  two  copies  of  the  opinion  made  **•  ^  •  *  ^»  " 
invmediately  under  the  eye  of  Mr.  Booth,  and  de- 
livered by  him  to  the  persons  in  whose  custody  they 
are,  and  also  in  a  copy  of  it  bequeathed  by  Mr.  Booth 
to  Mr.  Holliday.     Admitting  tiie  authenticity  of  this 
note,  and  the  great  authority  to  which  Mr.  Booth's 
opinions  are  justly  entitled ;  yet,  as  it  has  been  a  uni- 
versal practice  for  the  two  last  centuries  to  devise 
lands  to  trustees  and  their  heirs,  to  various  uses,  with 
several  powers,  in  the  same  words  as  are  used  in  de* 
clarations  of  uses  on  fines  and  recoveries;  it  would 
be  extremely  dangerous  at  this  time  to  question  the 
operation  of  the  statute  of  uses  in  such  cases. 
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ResoltiDg  80.  Before  the  statute  27  Hen.  YIII.,  if  a  person  had 

TT 

^^'  conveyed  his  lands  to  an(^ier,  without  any  considera- 

Dyer,  1866.  fjon,  OT  declaxation  of  the  uses  of  sueh  coQYeyance. 

11  Mod.  182.  ,       ,  ^1^1  J   X     ^1.  C.J 

he  became  entitled  to  the  use  or  pernancy  of  the 
pro^  of  the  lands  thus  conveyed*  This  doctrine 
was  not  altered  by  the  statute  of  uses ;  ther^fotre  it 
beeame  an  established  principle,  that  where  the  legal 
seisin  and  possession  of  lands  is  transferred  by  any 
common  law  conveyance  or  assurance*  and  no  use  i» 
expressly  dedared,  nor  any  consideration  or  evidence 
of  intent,  to  direct  the  use ;  such  use  shall  result  back 
to  the  original  owner  of  the  estate :  for  where  there 
is  neither  consideration,  r\a  declaration  of  uses,  or 
any  circumstance  io  show  the  intention  of  the  parties^ 
it  cannot  be  supposed  that  the  estate  was  intended  %f> 
be  given  away. 
lln£t.2aa.  3i*  In  consequence  of  this  principle.  Lord  Ck>ke 
2f '  **•,--      has  laid  it  down  as  a  rule,—"  That  So  much  of  the 

use  as  the  owner  of  the  land  does  not  dispose  of^  re* 
mains  in  him/^    So  that  where  a  person  seised  in  fee 
simple  levies  a  fine,  or  suffers  a  recovery,  without  any 
consideration,  or  declaration  of  the  uses  to  which  it 
shall  enure,  the  use  results  back  to  himself;  and  the 
statute  immediately  transfers  the  legal  estate  to  such 
resulting  use;  by  which  means  he  is  seised  in  fee 
simple  in  the  same  manner  as  he  was  before :  if  any 
particular  uses  are  declared,  so  much  of  the  old  use 
as  is  not  declared  to  be  vested  in  some  other  persoD^ 
results  back  to  the  original  owner. 
Sir  E.  Clere's      22.  Tlius,  where  a  man  made  a  feoftnent  to  the 
6  Rep.  17  6.  ^^^^  ^^  ^^^  person  or  persons,  and  for  such  estate 

and  estates,  as  he  ^oidd  appoint  by  his  will ;  i^  ^as 
resolved  that  the  use  resulted  to  the  feoflbr  till  he 
made  an  appointment. 
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£a«  So  wfao^  a  peraon  axa4e  a  fi^offiiient  ta  thQ  U00  Woodiiff 
of  himself,  and  his  intended  wife,  after  their  manrii^  j  Cro!  Elu 
it  wa3  d^tdnmoed  that  the  use  resulted  to  the  feoffor  439. 
and  his  heirs,  till  th^  iHkairiage* 

94.  In  an  ejecttpyent  tried  before  Ixnrd  Chid'Banm  Armstrong 
Parker,  this  short  case  was  reserved  for  the  opinion  ©f  2  wiU^R^^'. 
the  Court.  J^^  B.  being  in  possession  of  Une  Jaads 
in  question,  levied  a  fine  fi/r  contMms  d^  droii  come 
cea^  &c.  to  the  conusee  and  his  heirs,  without  any 
consideration  expressed ;  and  without  declaring  any 
use  tliereof :  nor  was  it  proved  that  the  conusee  was 
ever  ia  possession.  So  that  the  single  question  wa9, 
whether  the  fine  should  enure  to  the  use  of  the 
coBLUftor,  or  to  that  of  the  conusee.  After  two  argu« 
ments,  the  Court  gave  judgement  for  the  plainti^ 
who  claimed  aa  hek  of  the  conusor ;  and  said,  that  in 
tho  ease  of  a  fine  come  ceo^  &c«  where  no  uses  were 
declared,,  whether  the  conusor  were  in  posiession,  or 
the  fine  were  <rf*  a  reveraioiw  it  should  enure  to  the 
old  uses,  and  the  conusor  should  be  in  of  the  dd  use* 
That  in  the  case  of  a  recovery  suftred,  the  same 
should  ettUM  to  the  use  of  lum  who  sufiered  it  (who 
waa  commonly  the  vouchee),  if  no  uan  were  declarsd; 
»So  in  this*  case  the  ancient  use  was  in  the  conusor  at 
the  time  of  levying  the  fine  ^  for  it  seemed  to  have 
been  long  settled,  that  a  fine  without  any  considera* 
tioB,  or  uses  thereof  declared,  should  enuce  to  the 
ancient  use,  in  whomsoever  it  was,  at  the<  time  of 
levying  the  fine  ;  and  as  it  was  here  in  the  comiiior, 
at  the  tinaie,.  the  judgement  must  be  for  the  plaintiff. 

95^  Where  a  husband  and  wife  levied  a  fine  of  the  Beckwith's 
wife's  estate,  without  any  suffideot  declaration  of  ^^    ^^ 
uses;  it  was  held  that  the  use  resulted  back  to  the  Dyer/i4n6. 
wift  <Hily ;  because  the  estate  in  the  land  passed  only 
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from  her ;  and  the  husband  joined  with  her  only  for 
conformity. 
96.  Where  a  person  levies  a  fine  of  his  estate  te 

trustees,  to  certain  uses,  and  does  not  declare  any 

'         •         .    •  • 

use  of  the  estate  during  his  own  life,  it  wjll  result  to 

himself* 

Fenhay  ▼.  37<  A  fine  was  levied  t0  the  use  of  trustees  for 

2  Vern/370.  700  years,  remainder  to  other  trustees  for  900  years, 

2Freem.258.  and  from  and  afler  the  death  of  the  cognizor,  to  the 

use  of  his  8<Hi  Sot  life^  remainder  to  the  first  and  other 
sons  of  such  son  in  tail.  It  was  resolved  by  the  Lord 
Keeper,  after  consideration  had  with  all  the  Judges, 
ahd  a  case,  that  as  the  eogmzor  had  not  limited  away 
the  freehold  to  any  person  during  his  life,  it  resulted 
back  to  himself* 
Wills  V.  38* .  Arcfadale  Palmer,  in  consideration  of  the  mar- 

2  Bbkck.  R.    i^i%6  of  his  son,  settled  an  estate  to  the  use  of  his  son 
687.  for  life,  remainder  to  his  intended  wife  fi>r  Ufe^  re- 

R^45.^'^ '  mainder  to  the  first  and  other  sons  of  the  marriage  in 
6th  ediu  tail,  remainder  to  the  heirs  male  of  the  body  of  Arch- 
dale  Palmer,  remainder  over.  It  was  resolved,  that 
as  the  limitations  to  the  son,  and  his  first  and  other 
sons,  might  determine  during  the  life  of  Archdale 
Pahnet,  a  use  resulted  to  him  for  life,  expectant 
upon  the  determination  of  the  estates  limited  to  his 
son,  &c* 

29.  But  where  the  use  is  expressly  limited  away 

during  the  life  of  the  grantor,  no  use  can  result 

to  him, 

Tippm  .  30.  A  person,  in  consideration  of  marriage,  con- 

4  ModU  980.   ^^y^  lands  to  trustees,  to  the  use  of  himself  and  his 

1  Ld.Rqrni.   heirs  till  the  marriage,  then  to  the  use  of  his  in- 

tended  wife  for  life,. for  her  jointure,  remainder  to 
trustees  and  tbeir  heirs  during  the  life  of  the  husband. 
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in  trust  to  support  contingent  remainders^  but  to 
permit  the  husband  to  receive  the  rents  and  pro^ 
during  his  life,  remainder  to  the  first  and  other  sons 
of  the  marriage  in  tail  male,  remainder  to  the  heirs 
male  of  the  husband  by  his  then  intended  •  wife*  re-* 
mainder  over.  It  was  resolved  that  no  use  resulted 
to  the  husband,  because  there  was  an  eiqpress  estate 
limited  to  the  trustees  during  his  life. 

31.  The  use  will  result  according  to  the  estate  2  Rep.  58 «. 

which  the  parties  have  in  the  land.    Thus  if  there  be 

two  joint  tenants,  and  they  levy  a  fine  without  any 

declaration  of  uses,  the  use  shsdl  be  to  them  of  the 

same  estate  as  they  before  had  in  the  land.    So  if  A. 

tenant  for  life,  and  B.  in  remainder  or  reversion,  levy 

a  fine  generally,  the  use  shall  be  to  A.  for  life,  the 

remainder  or  reversion  to  B.  in  fee.    For  each  grants 

that  which  he  may  lawfully  grant }  and  each  shall 

have  the  use  which  the  law  vests  in  them,  according 

to  the  estate  which  they  convey  over.    So  if  A.  seised 

in  fee  of  an  acre  of  land,  and  he  and  B.  levy  a  fine 

of  it  to  another,  without  consideration,  the  use  shall 

be  to  A.  only  and  his  heirs :  for  a  use,  which  is  but 

a  trust  and  confidence,  and  a  thing  in  equity .  and 

conscience,  shall  be  by  operation  of  law  to  him  who 

in  truth  was  owner  of  the  land,  without  having  re* 

gard  to  estoppels  or  conclusions,  which  are  averse 

from  truth  and  equity. 

.    3S.  It  was  determined  in  a  modem  case,  where  a  Roe  r. 
fine  was  levied  by  a  tenant  for  life,  together  with  the  p****^**^' 

remainder-man  in  tail,  and  the  reversioner  in  fee ;  24. 

♦ 

and  a  declaration  of  uses  was  executed  by  the  tenant 
for  life,  and  the  reibainder-man  in  tail  only ;  that  the 
use  of  the  reversion  in  fee  resulted  to  the  reversioner. 
33.  It  is  somewhat  doubtful,  whether  in  the  case  of 
•n  lease  and  release  without  any  declaration  of  uses,  the 
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use  results  to  the  releasor;  fbr  remxm  wkich  wiH  be 
Vide  Tit.  32.  Stated  when  that  mode  of  conreyafioe  is  eiipfaifiiecL 
c.  11.  But  if  any  particular  use  is  declared  on  a  leaee  and 

release,  the  residue  <^the  tue  wfll  result  baek  to  the 
releasor. 
84.  WhereL  the  same  use  is  limited  to  the  o^vraer  of 
1  Inst  22  b.  the  estate,  whieh  would  have  resulted  to  him,  in  case 

no  dedaration  of  that  use  had  been  made ;  the  decla- 
ration is  void,  and  he  takes  it  as  a  resulting  use. 
-  Read  and  3fi»  Anthony  Mitford  being  seised  in  fi^  e^  the 

Morpeth  v.    estate  in  question,  eenveyed  the  same  to  the  use  of 
Cro.  £liz/     his  eldest  son  and  his  wife,  and  the  heirs  male  of  the 


Moo.  284.      ^^y  ^^  ^*  ^^*  remainder  to  the  use  of  his  own 
2  Rep.  91  6.  right  heira.    It  was  resolved,  that  the  use  limited  to 

the  right  heirs  of  Mitford  was  the  anctent  use^iriiich 
was  never  out  of  him ;  and  was  in  fact  a  reversion  in 
him  to  grant  or  chaige ;  and  would  descend  from  him 
to  his  heir  if  it  had  not  been  mentioned :  that  the 
limitation  to  his  right  heirs  was  therefore  void,  being 
no  more  than  what  the  law  had  already  vested  in 
him. 
Uses  by  '  36.  The  same  rule  takes  place  in  all  conveyances 

•Imp  cauon.  ^^  ^^^^^  which  operate  without  transmutation  of  pos- 
session :  as  in  covenants  to  stand  seised,  and  bargains 
and  sales,  where  the  uses  arise  out  of  the  estate  of 
the  covenantor  or  bargainor :  for  in  these  cases  so 
much  of  the  use  as  the  covenantor  or  bargainor  does 
not  dispose  of,  still  remains  in  him  as  his  old  estate ; 
and  is  usually  called  a  use  by  implication. 
Pybus  V.  L  37.  A.  being  tenant  in  fee,  covenanted  to  stand 
I  veDt?327.  seised  to  the  use  of  his  heirs  male,  begotten,  or  to  be 
begotten  on  the  body  of  his  second  wife.  It  was 
detennined  that  A.  took  an  estate  fbr  life  by  impli* 
cation :  for  the  limitation  being  to  ^ttt  heirs  of  his 
body,  &c.  and  it  being  impoteible  fbr  him  to  have 
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any  such  heirs  di^n^  his  life,  as  ncfno  est  hwres 
viventiSj  the  use  was  undi$pQsed  of  during  his  lifi?» 
consequently  remained  in  him« 

38.  It  follows  from  the  same  principle,  that  wlx«i« 
no  usje  arises  upon  a  (;ovQ]paiit  to  stand  seized,  or 
bargain  ^nd  sale,  either  for  want  of  a  sufficient 
consideration^  or  for  any  o^er  cause,  sugh  use  will  Tit.32.c.ia4 
remain  in  the  covenantor  or  bargainor. 

39.  From  the  nature  of  resultinK  uses,  and  uses  by  ^?  ^?®  '«- 
implication,  it  follows,  that  they  can  never  arise  to  any  the  Owner 
person  but  the  original  owner  of  the  estate.  oftheEsute. 

40.  Husband  and  wife  levied  a  fine  of  the  wife's  I>»^  ^* 
esti^te,  to  the  U3e  of  the  heirs  of  the  body  of  the  sSow*Ca.in 
hi^^band  on  the  wife  begotten ;  remainder  to  the  '"^  ^^^' 
husband  in  fee.    It  was  resolved,  that  no  estate 
resulted  to  the  husband,  because  the  lands  originally 
belonged  to  the  wife.    This  judgement  was  affirmed 

by  the  House  of  lx>rds. 

41.  Where  there  is  any  circumstance  to  show  the  Nor  against 
intent  of  the  parties  to  have  been  that  the  use  should  the  Parties. 
not  result,  it  will  remain  in  the  persons  to  whom  the 

legal  estate  is  limited. 

42.  A  recovery  was  ^ujQtered  by  one  Hummerston,  Hunnner- 
to   the  intent  that  the  recpveror  should  niake  an  JJ^"  i^^ 
estate  to  him  and  his  wife  for  their  lives,  remainder  n.  9. 

to  their  eldest  son  in  taO,  &<;.  It  was  agreed  by  the 
Court,  that  after  tlie  recovery  suffered,  the  recoverors 
should  be  seised  to  their  own  use  ;  for  if  they  were 
seised  to  the  use  of  Hummerston,  then  they  could 
not  make  the  estate.  But  Southcot  and  Wray  said 
they  ought  to  do  this  in  convenient  time,  otherwise 
the  use  would  result  to  Hummerston. 

43.  A  fine  was  levied,  and  an  indenture  made  to  idem. 
declare  the  uses  of  it  j  the  words  of  which  were,  "  the 
fine  was  levied  to  the  intent  that  they  should  make 
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an  estate  to  Him  to  whom  J.  E.  the  father  (who  was 

the  cognizor)  should  name/'      And  there  was  a 

proviso  at  the  end  of  the  indenture,  that  the  cognizee 

should  not  be  seised  to  any  other  use,  except  unto 

that  use  specified.    It  was  holden  by  all  the  justices, 

that  the  lands  should  be  to  the  use  of  the  cognizees 

themselves,  immediately  as  above :  that  after  the 

nomination,   they  should  be  seised  to  the  use  of 

whomever  he  named ;  and  if  J.  E.  died  without 

nomination,  then  the  law  would  settle  the  use  in 

his  heir. 

XriDning-  441  A  feoffment  was  made  by  A.  upon  condition 

y^^k  c^t.6  ^^  reconvey  to  A.  for  life,  remainder  to  the  eldest 

Ca.  44.         son  of  A.  in  fee.     It  was  resolved,  that  no  use 

v.  Anglesey!    resulted  to  A. ;  for  if  so,  then  the  estate  would  vest 

Thrustout      by  the  statute  of  uses,  and  the  feoffee  could  not  make 

Tit.  36.  c.  2.  an  estate  to  A.  and  to  his  son. 

Parol  Evi-         45.  As  resulting  uses  depend  on  the  intention  of 

lowed  to        ^^^  parties,  parole  evidence  is  admissible,  to  show  what 

show  the       the  intent  was :   and  the  clause  in  the  statute  of 

Roe  V.' Pop-  frauds,    requiring   that   declarations  of  trusts  and 

ham,  Doug,    confidences,  which  is  held  to  include  uses,  should  be 

24 

vide  Tit.  32.   made  by  some  writing,  signed  by  the  party ;  extends, 
<?'3.  in  cases  of  conveyances  to  uses,   to  thifd  persons 

II  Mod.  214.  ^jjiy .  jjQt  iQ  the  persons  conveying,  or  those  to  whom 

lands  are  conveyed  to  uses. 
Nor  which  is       46.  Where  a  use  is  expressly  limited  to  the  owner 
Snife''''*    of  the  estate,  he  will  not  be  aUowed  to  take  any 
Estate  resulting  or  implied  use,  inconsistent  with  the  use 

limited.  ..     .^    ,  ^     i^. 

umited  to  mm. 
Dyer,  111  &•       4?.  At  a  moot  in  Lincoln's  Inn  Hall,  Mr..  Noy  put 
•*•  ^*-  this  diSerence : — ^If  a  man  makes  a  feofiment  in  fee  to 

the  use  of  himself  for  life,  the  fee  simple  remains  in 
the  feoffees,  for  otherwise  he  will  not  have  an  estate 
for  life,  according  to  his  intention :   But  if  the  use 
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be  limited  to  himself  in  tail,  it  is  otherwise  j  for  both  Tit.2,c.l. 
estates  may  be  in  him.  *  ^®'  ^ 

48.  It  was  held  in  the  Court  of  Wards,  by  Popham  Idem.  ^ 
and  Anderson,  in  the  argument  of  the  Earl  of  Bed- 
ford's case,  that  if  A.  makes  a  feoffinent  to  the  use 

of  himself  for  forty  years,  and  does  not  limit  any 
other  estate,  the  fee  will  not  result,  but  will  remain 
in  the  feoffees ;  for  otherwise  the  term  would  be 
merged. 

49.  One  Savage  being  seised  in  fee,  conveyed  his  Adams  v. 
estate,  by  lease  and  release,  to  trustees  and  their  heirs,  2*8^*679 
to  the  use  of  himself  for  99  years,  remainder  to  trus- 
tees for  25  years,  remainder  to  the  heirs  male,  of  his 

own  body.  It  was  determined  that  no  use  for  life 
resulted  to  Savage,  because  that  would  be  inconsist- 
ent with  the  term  of  99  years  expressly,  limited .  to 
him.    . 

5(X  A.  by  a  settlement  made  on  his  marriage,  Rawlejr. 
conveyed  certain  lands  to  the  use  of  himself  for  99  2  Ab.  Eq. 
years,  if  he  so  loni;  lived,  and  after  to  the  use  of  753. 

22Vin  Ab 

trustees  for  SOO  years,  remainder  to  the  use  of  the  isd-phn. 
heirs  male  of  his  own  body,  remainder  to  his  own 
right  heirs.  Upon  a  case  referred  to  the  Judges  of 
the  Court  of  Common  Pleas,  from  the  Court  of  Chan- 
eery,  they  held  that  no  estate  of  freehold  could  result 
to  A.  for  his  life,  because  another  estate,  viz.  for  99 
years,  if  he  so  long  lived,  was  expressly  limited,  to 
him ;  which  would  be  inconsistent  with  a  resulting 
estate  of  freehold. 

51.  The  doctrine  of  resulting  uses  only  extends  to  Nor  on  a 
those  cases  where  an  estate  in  fee  simple  passes.  For  if  ^!!I^  n^S* 
a  person  conveys  an  estate  to  another  in  tail,  without  for  Life  or 
any  consideration,  or  declaration  of  usesy  no  use  will  ^^^"* 
result  to  the  donor,  and  consequently  the  donee  in 
tail  .will  hold  to  .his  own  use.*   For  by  a  gift  of  this 
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Bro.Ab.Tit.  kiild  tilere  i^  d  tenure  created  between  the  donor, 
pMO.  *  *  ^^^  ^^  donee  in  tail,  which  am6unt3  to  a  cOnsidtra- 
Dyer,  146  h.  ration,  and  prevents  the  use  from  re^tiiig  ;  in  the 
5/  '        '  same  manner  as  if  a  feofioient  in  fee  had  been  made 

before  the  statute  of  quiet  emptores  terratwn,  the 
feofiee  would  have  held  the  land  to  his  own  use; 
because  a  tenure  was  thereby  created ;  in  conse- 
queAce  of  which  he  would  have  held  of  the  feoffor, 
by  fealty  at  least. 
Idem.  52.  In  the  same  manner,  if  a  person  leased  lands  to 

another  for  life,  or  years,  no  use  will  result  to  the 
lessor.  So  if  a  lessee  for  life  or  years  grants  over  his 
estate  without  any  declaration  of  use,  the  grantee 
pa.  65.  will  have  it  to  his  own  use.  In  Gilbert's  Uses,  the 
reason  given  for  this  doctrine  is,  that  these  le^r 
^  estates  were  not  used  to  be  delivered  to  be  kept  for 

the  future  support  and  provision  of  the  family :  there- 
fore  the  mere  act  of  delivering  posseission  passed  a 
right,  without  consideration ;  since  there  was  a  pre- 
sumptioti,  fttm-  the  use  of  the  country,  that  these 
efiitates  W6re  transferred  under  secret  trtists;  espe- 
dally  as  rtnfs  were  usually  reserved ;  and  they  were 
subject  t6  waste,  and  other  forfeitures. 

53.  Iti  the  case  of  a  conveyance  of  an  estate  fbr 
life  or  years,  without  consideration,  although  a  use 
should  be  declared  of  part  of  the  estate  to  the 
gtentee,  yet  there  w31  be  no  resulting  use  to  tlie 
l^fantof. 
^•^  54s.  A.  being  tenant  for  life,  granted  his  e^te  to 

Cro.  jL  200.  S«  by  fine,  and  by  indenture  declared  the  use  to  B. 

for  the  life  of  A.  and  B. ;  and  if  B.  died,  living  A., 
that  it  dbiould  remain  to  C.  Afterwards  B.  died, 
living  A, ;  C  entered,  and  let  to  D.'for  years,. and 
died,  living  A%  The  question  was,  whether  the  lessee 
should  retain  the  land  as  an  occupant,  during  the  life 

6 
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of  A*r  or  that  A.  should  hftYe  it  again  as  a  resulting 
use. 

<<  It  was  adjudged,  after  aigutnent,  that  D.  should 
have  it  as  an  occupant,  ami  that  A.  bad  not  any 
residue  of  the  use  in  him :  for  although  Where  teAant 
in  fee  makes  a  deed  of  fboffinent,  and  limits  the  use 
for  life  or  in  tail,  and  doth  not  speak  of  the  residue, 
it  shall  be  to  the  feoflbr  ot  eonulOr,  because  hfe  had 
the  ancient  use  in  him  in  fee  ;  yet  ^etk  t^ilant  for 
lifift,  or  he  ^o  hath  the  particukr  ertate,  gmnts  his 
estate  by  fitie,  and  limits  the  use  for  years,  or  for 
a  particular  estate,  it  shall  not  return  to  him,  but  be  to 
the  conisee,  although  the  fine  ^ere  without  any  eonsi* 
doation  ^  because  he  who  hath  the  particular  estate 
by  fine,  is  subject  to  the  ancient  tent  and  fbrleiture  ; 
which  is  a  si^ktent  colisideration  to  convey  the  ettif^ 
to  him/' 

56.  As  a  devise  imports  a  bounty,  it  fbllo^  ilSslt  Nor  on  a 
it  must  be  to  the  use  of  the  devisee,  if  not  otbeih/^M  xilSS. 
expressed :  and  that  no  use  can  in  any  ease  resndt  to 

the  heirs  of  the  devisor ;  unless  it  appears  by  the  will 
itself,  that  the  devise  was  not  made  to  the  use  of  the 
devisee  :  if  the  use  declared  on  the  devise  be  toid,  1  Lmd.  294; 
the  devise  itself  will  be  void. 

66*  Where  a  tenant  in  tail  suffers  a  recovery  of  What  Use 
Ins  estate,  by  which  it  »  converted  into  an  estate  in  xc^t  hi* 
fee  simple,  without  declaring  any  uses  thereof^  ft  ha^i  Tail. 
been  doubted  whether  the  use  which  results  to  him 
be  in  tail  or  in  fee.    The  language  of  the  old  books 
is,  that  where  there  is  a  feoffment,  fine,  or  recovery, 
witlumt  consideration,  or  declaration  of  uses,  these 
assurances  shall  enure  to  the  old  uses. 

57.  Thus  where  a  father  tenant  for  life,  and  the  Argolv. 
son  tenant  in  tail,  joined  in  sufiering  a  common  reco-  Latch.  82. 
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vay,  but  the  father  alon&executed  the  deed  dedaring 
the  uses ;  the  court  directed  the  jury  to  find  the 
uses  accordiiig  to  the  estates  which  the  parties  had 
at  the  time  of  suffering  the  recovery. 

58.  So  where  a  father  tenant  for  life»  and  the  son 
tenant  in  tail,  su£feried  a  common  recovery,  without 
any  declaration  of  the  uses  to  which  it  should  enure ; 
it  was  held  that  it  enured  to  the  former  uses. 

59*  The  doctrine  laid  down  in  the  above  cases  is 
liable  to  great  objections ;  for  as  resulting  uses  are 
guided  by  the  intent  of  the  parties^  it  follows  that 
where  a  tenant  in  tail  suffers  a  recovery  without  any 
declaration  of  uses,  the  presumption  is,  that  this  act 
was  done  for  the  special  purpose  of  acquiring  the 
absolute  dominion  over  his  estate ; .  as  it  cannot  be 
supposed  that  he  would  go  to  the  expence  of  sufiering 
a  recovery,  if  he  was  only  to  acquire  the  same  estate 
which  he  bad  before :  and  it  has  been  admitted  in 
the  following  case,  that  where  a  tenant  in  tail  sufiers 
a  common  recovery  without  any  declaration  of  uses, 
the  resisting  use  is  to  him  in  fee  simple. 

60.  Earl  Ferrers  being  tenant  for  life,  with  remain^ 
der  to  his  first  and  other.sons  in  tail  male,  and  having 
an  eldest  son  Robert,  who  was  about  seventeen  yeais 
old,  and  several  other  sons,  a  veiy  advantageous 
match  had  been  agreed  on  between  such  eldest  son 
and  a  young  lady ;  and  articles  were  entered  into  by 
Earl  Ferrers  and  his  son,  whereby  Eari  Ferrers  cove- 
nanted that  he  and  his  son  should  within  a  year  after 
his  son  came  of  age,  by  fine  or  recovery,  settle  the 
bulk  of  his  estate  to  the  use  of  his  son  for  life,  remain* 
der  to  his  first  and  other  sons  in  tail,  &c.  The  marriage 
took  eflfect,  and  the  eldest  son  Hobert,  when  he  came 
of  age,  joined  with  his  father  in  levying  a  fine  and 
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sufiering  a  common  recovery,  but  there  was  no  de- 
claration of  uses.  The  son  died,  leaving  an  only 
daughter  and  no  son. 

It  appears  from  the  case  that  the  estates  of  which 
the  recovery  was  suffered  descended  to  the.  only 
daughter  of  Robert  the  son,  who  had  joined  his  father 
in  the  recovery,  and  had  not  declared  any  uses. 
Now  if  the  recovery  had  enured,  as  to  Robert  the 
son's  estate,  to  the  old  uses,  he  would  have  been 
tenant  in  tail  male,  with  remainder  to  his  brothers  in 
tail  male,  successively ;  and  upon  his  death  without 
issue  male,  the  estate  would  have  vested  in  his  next 

• 

brother,  not  in  his  daughter.  But  it  was  so  fiilly 
admitted  by  the  counsel  of  Earl  Ferrers,  who  was 
party  to  that  suit,  and  who  was  a  younger  brother 
of  Robert  the  son,  who  suffered  the  recovery,  that 
in  case  of  no  declaration  of  uses,  the  use  and  estate 
resulted  to  Robert  the  son  in  fee  j  that  the  only 
point  for  which  they  contended  was,  that  the  articles 
executed  by  Robert  the  son,  while  an  infant,  and 
under  which  they  claimed,  amounted  to  a  good  de- 
claration of  the  uses  of  the  recovery. 

61.  This  doctrine  has  been  confirmed  by  the  highest 
modem  authorities.    Thus  Lord  Hardwicke  has  said, 
^<  I  take  it  for  law  that  a  tenant  in  tail  suffering  a  I  Atk.  9. 
recovery  is  in  of  the  old  use,  and  that  the  estate  is 
discharged  of  the  statute  De  Donis  :**  and  in  another 
case,  "  A  common  recoveiy  will  bar  the  entail,  though  3  Atk.  313. 
there  is  no  deed  to  lead  the  uses ;  because  it  is  in 
respect  of  the  satisfaction  of  estate  in  value,  which 
creates  the  bar."  And  Lord  C.  J.  Lee  has  said,  "  \t  is  5  Term  R. 
the  use  of  the  fee  simple  that  passes  to  the  recoveror  ^^^*  "®^^' 
from  tenant  in  tail,  and  Which  results  to  him  and  his 
heirsy  if  no  use  is  declared." 
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62.  It  follows  frcMn  the  above  principles,  that  where 

a  tenant  in  tail  levies  a  fine,  without  any  dedaratioD 

of  uses,  he  acquires  a  base  fee  descendible  to  his  heirs, 

as  long  as  he  has  heirs  of  his  body ;  and  in  the  case  of 

«nte»  §  45.     Roe  V.  Popham  it  must  be  presumed  that  the  Court 

reasoned  in  this  manner ;  for  upon  the  death  of  the 
tienant  in  tail  without  issue,  the  person  who  had 
the  reversion  in  fee  was  held  to  be  entitled  to  the 
estate. 
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61.  Renewal  of  a  Lease  by    a  \   80.  ExcepiUm,  Children  enumcf- 


Tnutee. 
63.  Or  by  a  PetMon  having  a  par- 
ticular Efftaie, 
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87-  All  Trusts  are  executory. 
89,  Who  may  be  Trustees. 


S^TION   1. 

Origin  of       nr^HE    object     and    intention    of    the    statute 
•^'"**^-  -*-    27  Hen.  VIII.  certainly  was  to    destroy  that 

double  property  in  land,  which  had  been  intro- 
duced into  the  English  law^  by  the  invention  of 
uses ;  for  which  purpose  the  statute  enacted,  that 
the  legal  seisin  arid  possession  should  be  transfer- 
red to  the  use.  If  therefore  the  intention  of  the 
Legislature  had  been  carried  into  fuU  effect,  no  use 
could  ever  after  have  existed  for  more  than  an  instant. 
Vattgh.  50.  But  the  strict  construction  which  the  Judges  put  on 
I  Atk.59U     ^^^  statute  defeated,  in  a  great  measure,  its  intent ; 

as  they  determined  that  there  were  some  uses  ta 
which  the  statute  did  not  transfer  the  possession.  So 
that  uses  were  not  entirely  abolished,  but  still  con- 
tinned  separate  and  distinct  from  the  legal  estate ; 
and  were  taken  notice  of,  and  supported  by  the 
Court  of  Chancery,  under  the  name  of  trusts. 

2.  A  trust  is  therefore  a  use  not  executed  by  the 
statute  27  Hen.  VIII.  For  originally  the  words  use 
and  trust  were  perfectly  syuonimous,  and  are  both 
mentioned  in  the  statute.  But  as  the  provisions  of 
the  statute  were  not  deemed  coextensive  with  the 
1  Blaqk.  Rep.  various  modes  of  creating  uses,  such  uses  as  were  not 
^^^'  provided  for  by  the  statute,  were  left  to  their  former 

jurisdiction*  .♦  • 
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3.  A  trust  estate  may  be  described  to*  be  a  right  in  Descrip* 
equity  to  take  the  rents  and  profits  of  lands^  whereof  ^^^  ®^' 
the  legal  estate  is  vested  in  some  other  person ;  and 

to  compel  the  person  thus  seised  of  the  legal  estate^ 
who  is  called  the  trustee,  to  execute  such  convey- 
ances of  the  land  as  the  person  entitled  to  the  profits, 
who  is  called  the  cestui  que  trusty  shall  direct :  in  the  i  Show.  R. 
mean  time  the  cestui  que  trusty  when  in  possession,  is  ^^' 
considered,  in  a  court  of  law,  to  be  tenant  at  will  to 
the  trustee. 

4.  There  are  three  direct  modes  of  creating  a  a  Use  limited 
trust.     The  first  arises  from  a  rule  established  in^P^"*"*®- 
4  &  5  Philip  and  Mary ;  that  a  use  could  not  be  Tyrrell's 
limited  on  a  use.    The  reason  given  by  Lord  Bacon  J^^®'  ^^^' 
for  this  determination  is,  because  the  words  of  the 

statute  are,  "  Where  any  person  is  seised  of  any  BacRead.43. 
lands  or  tenements.''    Which  excludes  uses,  as  they 
do  not  fall  within  either  of  those  descriptions. 

5.  Thus,  on  a  feoffinent  to  A.  and  his  heirs,  to  the  2Comin.336. 
use  of  B.  and  his  heirs,  in  trust  for  C.  and  his  heirs, 

it  was  held  that  the  statute  executed  only  the  first 

use :  and  that  the  second  was  a  mere  nullity.     But 

as  it  was  evident  that  B.  was  not  intended  to  be 

benefited  by  that  conveyance,  the  Court  of  Chancery^ 

took  cognizance  of  the  case  ;  and  decreed  that  B. 

should  pay  the  rents  and  profits  of  the  land  to 

€.   and  execute   such   conveyances  as   he   should 

direct. 

'    6.  In  a  settlement,  lands  were  conveyed  to  tnis-  whetstone 

tees  and  their  heirs,  to  the  use  of  them  and  their  « « ^* 

2  P.  Wms. 

heirs,   to  the   use   of  A.  B.  for  life,   &c.     It  was  146. 
held  that  the  legal  estate  was  vested  in  the  trus-  w2«S^ 
tees,  and  that  the  limitations  to  A»B.  &c«  were  but  Tit.  38.  c.5. 
trusts. 
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Att.  Gen.  r.        7,  J^jii^  Ratford  conveyed .  lands  to  T.  B.  and  his 

K.  138.         heijre,  to  the  use  pf  him  and  his  heirs,  ^^n  trust  to  per- 

'   mit  thp  siaic}  Ann  and  her  husband  to  receive  % 

profits  (luring  their  lives.    Lord  Talbot  held,  that  a» 

'  the  estate  was  limited  to  trustees  and  their  heirs,  to 

the  use  of  them  and  their  heirs,  so  that  it  was  actually 

executed  in  them,  whatever  came  afleryrards  could 

be  looked  upon  only  as  an  equitable  interest;  for 

there  could  not  be  a  use  upon  a  use. 

Venables  8.  An  estate  was  limited  by  deed  and  fine  to  the 

7T^rmR      ^^  (rfthe  husband  for  life,  remainder  to  trustees  aod 

342,  438.       their  heirs,  during  his  life,  to  preserve  coBiingent 

remainders ;  remainder  to  the  wife  for  life,  remam- 
der  to  trustees  and  their  heirs  generally,  and  not 
duriBg  the  lif$  of  the  wife,  to  preserve  the  con- 
tingent uses  and  estates  tliereinailer  limited, 
remainder  to  such  persons  as  the  wife  sboiild 
appoint,  &c. 

Upon  a  case  sent  from  the  Court  of  Chancery^  the 
Court  of  K.  B.  certified^  that  the  trustees  took  a  l^ 
estate  in  fee,  after  the  determination  of  the  wile's 
estate  ;  and  that  all  the  subsequent  lin^itations  were 
trusts. 

9f  Where  lands  are  conveyed  by  covenant  to  stand 

seised,  bargain  a^id  sale,  or  appointment  under  1 

power,  to  A.  and  his  heirs,  to  the  use  of  B.  and  lus 

Tit.  32.  €.  10  heirs,  the  legal  estate  will  be  vested  in  A«»  and  P.  will 

only  take  a  trust. 
Hopkins  V.  10.  In  the  case  of  a  devise,  the  rule  is  iJbe  s^mii 
?A?k^"58i  Thus  where  a  person  devised  his  real  est^jte  \q  tw- 
Marwood  tees  and  their  heirs,  to  the  use  of  thpoi  wd  t^ieir 
Ca.  TSnp*  ^^V^h  ^?9^  Several  trusts  ;  it  was  declared  by  1*^1 
Hard.  91.       Hf^rdwicke  that  the  le;g^  ^^^^  Y(9fi  yf»tei^  in  tl)f 

trustees,  and  the  subsequent  devisees  only  took  trusts. 
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11.  In  a  case  of  a  devise  to  trustees  to  several  Botelerv. 
uses,  which  was  exactly  similar  to  that  of  Venables  ^  Br^Rep. 
V.  Morris,  Lord  Thurlow  held  that  the  trustees  took  72. 

the  legal  estate.    But  in  a  subsequent  case  the  Court 
of  KiB^s  Bench  held,  that  where  it  was  not  necessary 
for  the  trustees  to  take  the  legal  estate,    and  the 
intention  of  the  testator  appeared  to  be,  that  the 
estate  limited  to  the  trustees  should  be  confined  to  I>oe  v.  Hicks, 
the  lives  of  the  tenants  for  life,  the  devise  ought  to  433^ 
be  construed  accordingly.    And  it  has  been  held  by  Curtis  v. 
Sir  W.  Grant,  that  this  doctrine  is  applicable  to  the  ^g  vi^.  89. 
case  of  a  deed. 

12.  The  second  mode  of  creating  a  trust  arose  from  Limitation  to 

an  opinion  which  was  delivered  by  the  Judges  in  ^^y  over  the 
36  Heii.  VIIL,  that  where  a  man  m«de  a  feoffiuent  ^e*^^* 
in  &e,  to  his  own  use,  -during  his  life,  and  after  his  Bro.  Ab. 
decease  that  J.  N.  should  take  the  profits,  this  was  a  use  y^*^  ^' 
in  J.  N. ;  contrary,  if  he  said  that  after  his  death  his 
£eoSees  should  take  the  profits  and  deliver  them  to 
J*  N.    -This  would  be  no  use  in  J.  N.,  because  he 
could  have  them  only  by  the  hand  of  the  feoffees* 
Thus  the  feoffees  would  hav^  the  legal  estate,  and 
consequently  J.  N.  could  only  have  a  -trust,  which 
would  be  enforced  in  equity. 

13.  This  rule  has  been  applied  to  devises ;  but  a 
distinction  has  been  made  between  a  devise  to  a  per- 
son^  in  trust  to  pay  over  the  rents  and  profits  to 
another,  and  a  devise  in  trust  to  permit  some  other 
person  to  receive  the  rents  and  profits.  In  the  first 
C3fie  it  was  held  that  the  legal  estate  should  continue 
in  the  first  devisee,  in  order  that  he  might  be  able  to 
perfonn  the  trust ;  for  where  he  is  directed  to  pay 
over  the  rents,  he  must  necessarily  receiye  them.  But 
in  the  second  case  it  has  been  adjudged  that  the  legal 
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estate  is  vested,  by  the  statute,  in  the  person  who  ij 
to  receive  the  rents. 
Broughton         j^^  Lands  were  devised  to  trustees  and  their  heirs, 

V.  Laiigley,  .  .  . 

2  Ld.  Raym.  to  the  intent  to  permit  A.  to  receive  the  rents  for  his 
^^^'  life,  &c.    It  was   determined   that  this  would  have 

been  a  plain  trust  at  common  law ;  and  what  at  com. 

mon  law  was  a  trust  of  a  freehold,  was  executed  by 

the  statute ;   which  mentioned  the  word  trust,  as 
2  Vent.  312.  well   ai$  use.      And  that   the   case  of  Burchett  v. 

Durdant,  which  had  been  determined  otherwise,  wai 

not  law. 
Trust  for  the      1//.  Where  an  estate  is  conveyed  or  devised  to 

separate  Use  /•       i  />  i     ^ 

ofa Woman,  trustees  for  the.  separate  use  of  a  woman ;  the  Courts 

will,  if  possible,  construe  the  devise  so  as  to  vest  the 
legal  estate  in  the  trustees ;  because  such  a  construc- 
tion will  best  efiectuate  the  intention  of  the  donor. ' 

Neville  v.  \Q.  Lands  were  devised  to  trustees  and  their  heirs, 

1  Vern.  415.  ^  ^rust  for  a  married  woman  and  her  heirs ;  and  that 

the  trustees  should  from  time  to  time  pay  and  dis- 
pose of  the  rents  to  the  said  married  woman,  for  her 
separate  use.  The  Court  held  it  to  be  a  trust  only, 
and  not  a  use  executed  by  the  statute. 

South  Y.  17.  A  testator  fica-ve  all  the  rents  of  certain  lands 

All 

5  Mod?'63.     to  a  married  woman,  during  her  life ;  to  be  paid  by 
10'-  his    executors    into    her  own    hands,   without  the 

intermeddling  of  her  husband. 

Lord  Chief  Justice  Holt  was  of  opinion  that  the 
executors  took  the  legal  estate,  as  trustees  for  the 
wife;  but  the  other  Judges  were  of  a  contrary 
opinion.  Lord  Holt's  opinion  was  however  fully 
established  in  the  following  case. 
Say  &  Sele         18.  Lands  were  devised  to  trustees  and  their  heirs, 

1  Ab^Eq.      ^  ^^^^*  ^^  P^y  several  legacies  and  annuities,  and 
383.  then  to  pay  the  surplus  rents  into  the  proper  hands 
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of  a  married  woman ;  and  after  her  decease,  that  the 
trustees  should  stand  seised  to  the  use  of  the  heirs  of 
her  body.  It  was  decreed,  that  this  was  a  use  exe- 
cuted in  the  trustees  during  the  life  of  the  married 
woman ;  but  that  after  her  decease,  the  legal  estate 
vested  in  the  heirs  of  her  body.  This  decree  was  3  Bro.  ParL 
affirmed  by  the  Housie  of  Lords,  after  consulting 
the  Judges. 

19-  In  the  preceding  case,  the  direction  to  the 
trustees  to  pay  annuities,  and  the  trust  to  pay  the 
surplus,  would  have  justified  the  decree.  But  in  a  H^rton  v. 
modeni  case  sent  Out  of  Chancery,  an  estate  was  jTermfL 
devised  to  trustees  and  their  heirs,  .upon  trust  to  ^^' 
permit  the  testator's  niece,  who  was  married,  to 
receive  the  rents  during  her  life,  .for  her  separate 
use.  Lord  Kenyon  said,  that  whether  this  were  a 
use  executed  in  the  trustees  or  not,  must  depend 
upon  the  intention  of  the  devisor.  This  provision 
was  made  to  secure  to  a  feme  covert  a  separate 
allowance,  to  effectuate  which  it  was  essentially 
necessary  that  the  trustees  should  take  the  estate* 
with  the  use  executed,  for  otherwise  the  husband 
would  be  entitled  to  receive  the  pJrofits,  and  so 
defeat  the  object  of  the  devisor.  The  court  certified 
that  the  legal  estate,  by  way  of  use  executed  in  fee 
simple,  vested  in  the  trustees;  that  construction 
being  necessary  to  give  legal  efiect  to  the  testator's 
intention;  to  secure  the  beneficial  interest  to  the 
separate  use  of  the  feme  covert. 

SO.  Where  lands  are  devised  to  trustees,  in  trust  Trust  to  sell 
to  sell  or  mortgage,  in  order  to  raise  money  for  JJ"^™** 
payment  of  debts,  and  subject  thereto  in  trust  for  a 
third  person  ;  the  trustees  will  take  the  legal  estate. 
For   otherwise  it  would  not  be  in  their  power  to 
execute  the  trust. 
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Bagshawv.  21.  A  per$on  devised  all  his  lands  to  five  trustees 
i^Ves.^142.  ^^^^  ^^^^  ^^^  assigns,  in  trust  thsU;  they  and  their 
Collect  Jur.  heirs  should  in  the  first  place,  by  the  rents  and 

profits,  or  by  sale  or  mortgage  of  the  premisef^,  raise 
so  much  money  as  should  be  necessary  for  the 
payment  of  his  d^bts;  after  payment  thereof,  he 
gave  the  same  to  his  trustees  for  500  years,  without 
impeachment  of  waste,  upon  several  tru8ts«  And 
then  proceeded  in  these  words :  ^'  And  from  and 
after  the  determination  of  the  said  estate  for  years, 
then  I  give  and  devise  all  my  said  lands,  &c.  uiito 
my  said  trustees,  their  heirs  and  assigns ;  n^y  mind 
being,  that  my  said  trustees  shall  be '  and  stand 
seised  of  the  said  premises  in  trust  for  the  several 
uses,  &c.  after  declared ;  viz.  as  fpr  one  moiety  of  the 
sanae  premipe?  I  give  and  devise  the  same  to  the.  use 
and  behoof  of  my  nephew  T.  Bagshaw,  for  the 
term  of  his  natural  life,  &c/'  One  of  the  questions  in 
this  case  waSt  whether  the  estate  devised  to  the 
nephew  was  a  legal  or  a  trust  estate. 

Lord  Hardwicke  held  that  the.  devise  to  the 
nephew  was  merely  a  trust  in  equity;,  the  first 
devise  being  to  the  trustees  and  their  heirs,  it  canied 
the  whole  fee  in  point  of  law.  Part  of  their  trust 
was  to  sell  the  whole  or  a  sufficient  part  for  payment 
of  ddbts.  This  would  have  carried  a  fee  by  con- 
struction without  the  word  heirs.  The  consequence 
of  this  WW,  that  here  being  the  whole  fee,  in  law. 
Wright  ▼.  devised  to  the  trustees,  no  remainder  of  a  legal  est|te 
Feame,Cont.  Goujld  be  limited  upon  it ;    and  T.  Bagshaw  took 

Hem.  187.      Q^Jy  ^  trust.  '^ 

22.  IChis  mode  of  construction  is  adopted  in  cases 
of  deeds,  as  well  as  in  cases  of  devises. 
Keenv.  gs.  Lord   Byron    being   tenant   for    hfk,    witb 

8  East.  248.  I'cniainder  to  his  son  in  tail,  they  su£^d  TecoveDSs, 

8 
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and  conveyed  estates  in  Lancashire  and  Notting- 
hamshire to  the  use  of  trustees  and  their  heirs,  iq 
trqst  to  sell  the  Nottinghamshire  estate  for  payment 
of  debts.  As  to  the  Lancashire  estate,  in  trust  to 
sell  it,  and  to  apply  the  money  in  the  purchase  of 
other  lands,  to  be  settled  on  Lord  Byron  for  life, 
remainder  to  his  son  in  fee.  With  a  proviso  that  tiie 
rents  should,  till  sale,  be  received  by  the  persons  who 
would  have  been  entitled  to  thein,  if  np  recovery  had 
been  suffered* 

It  was  held,  that  the  use  of  the  Lancashire  estate, 
was  executed  in  the  trustees ;  that  a3  to  the  proviso 
that  the  rents,  till  sale,  should  be  received  as  before, 
that  was  m^thing  more  than  the  common  provision 
in  such  cases,  and  did  not  carry  the  legal  estate. 

24.  In  the  case  o£  a  devise  to  trustees  for  parti- 
cular purposes,  the  courts  will  consider  the  legal 
estate  as  vested  in  the  trustees,  as  Ibng  as  the 
execution  of  the  trust  requires  it,  and  no  longer : 
and  will  therefore,  as  soon  as  the  trusts  are  satisfied, 
cotDslder  the  legal  estate  as  vested  in  the  persons  who 
are  beneficially  entitled  to  iU 

55.  Thus,  in  the  case  of  Say  and  Sele  v*  Jones,  the  ante,  f  is. 
legal  estate  was  held  to  be  vested  in  the  trustees 
during  the  life  of  the  married  woman.    But  upon 

her  decease,  it  was  considered  83  vested  in  the  heirs 
of  her  body. 

56.  So,  where  a  pers(m  devised  to  trustees  all  his  Doe  v. 
real  estates,  arrears  of  rent,  and  a  bond  and  judge-  f'^^i^^. 
ment;  in  trust,  out  of  the  rents  and  profits  and 
arrears  due,  to  pay  an  annuity  of  50  L  to  his  sister  H. 

far  her  life,  and  another  annuity  of  50/.  to  his  sister 
p.  for  life  i  after  pa3anent  thereof,  then  in  trust,  out 
of  Ihe  residue  of  the  rents,  to  pay  to  his  brother  and 
nephew  800  L  in  trust  for  the  benefit  of  the  children 
of  another  broths*  •  After  payment  of  the  annuities. 
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and  the  sum  of  800  2^  he  devised  his  estates  \o 
his  brother  W.  for  life,  &c.  The  testator  further 
gave  the  trustees  a  power  to  grant  building  and 
other  leases. 

It  was  resolved,  that  the  trustees  took  the  legal 
estate  for  the  lives  of  the  annuitants ;  with  such  a 
term  for  years  in  remainder  as  was  necessary  to  raise 
the  800  A ;  and  that,  subject  thereto,  the  limitation  for 
life  to  W.  took  efiect  as  a  legal  limitation. 

27*  Where  lands  are  devised  to  trustees,  charged 

with,  the  payment  of  debts,  upon  trust  for  a  third 

person,  the  trustees  will  not  take  the  legal  estate. 

Kenrick  v.  gg^  j^  person  devised  his  real  estates,  and  also  his 

3Bo«.&PulL  personal  estate,  to  trustees  and  their  heirs;  to  the 

'^^*  intent  that  they  should,  in  the  first  place,  apply  his 

personal  estate  in  payment  of  his  debts ;  and  as  to 
his  real  estates,  subject  to  his  debts,  he  devised  the 
same  to  R.  P.  for  and  during  his  life,  &c. 

The  Court  of  Common  Pleas  held  that  this  was  ^ 
mere  devise  charged  with  the  payment  of  debts ; 
for  it  did  not*  appear  that  the  testator  intended  the 
trustees  should  be  active  in  paying  the  debts.  It 
would  be  more  convenient  that  the  legal  estate  should 
be  vested  in  the  trustees ;  but  this  was  only  an  aigu- 
ment  ab  incanoenienti^  from  which  they  could  not 
construe  the  testator  to  have  said,  what  in  fact  he 
had  not  said. 
Or  for  any  29*  It  is  now  settled,  that  where  an  estate  is  devised 

jS^'trwhich  ^  ^^®'  ^^^  ^^  benefit  of  another,  the  courts  will 
a  Seisin  i8'      execute  the  use  in  the  first  or  second  devisee,  as 

appears  best  to  suit  with  the  intention  of  the  testator : 
from  which  it  follows,  that  whenever  an  estate  is  de- 
vised to  trustees,  and  they  are  required  to  do  any 
4^!°  ^^^  ^  which  the  seisin  and  possession  of .  the  l^al 

estate  is  necessary,  although  they  be  directed  to  per- 
mit the  rents  and  profits  to  be  received  by  another 
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person,  still  that'person  will  only  be  entitled  to  i^  trust 
estate ;  for  otherwise  the  trustees  would  not  have  the 
means  of  executing  the  trust. 

30.  J.  B.  devised  a]l  his  real  and  personal  estate  to  chapman  v. 
three  trustees,  their  heirs  and  assigns,  in  trust  to  pay  ^^^  j^ 
his  son  Isaac  37  /•  quarterly ;  and  if  he.  maxned  with  145. 
consent,  then  double  the  sum :  if  he  should:  have  any 
children,  he  gave  the  residue  of  the  rents  of  his  said 

trust  estate,  to  be  applied,  during  the  life  of  his  son, 
for  the  education  of  such  child  or  children:  he 
then  gave  one  moiety  of  the  trust  estate  to  such 
<^ld  or  children  of  his  son  as  he  should  leave, 
and  the  other  moiely  to  the  child  or  children  of  his 
grandson  J.  D, 

Lord  Talbot  said,  the  whole  depended  on  the  testa- 
tor's intent,  as  to  the  continuance  of  the  estate  devised 
to  the  trustees ;  whether  he  intended  the  whole  legal 
estate  to  continue  in  them,  or  whether  only  for  a 
particular  time  or  piupose.  If  an  estate  were  limited 
to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs,  there 
it  is  executed  in  B.  and  his  heirs.  But  where  particular 
things  are  to  be  done  by  the  trustees ;  as  in  this  case,  the 
several  payments  that  were  to  be  made  to  the  several 
persons ;  it  was  necessary  that  the  estate  should  remain 
in  them ;  so  long  at  least  as  those  particular  purposes 
required  it. 

31.  Lands  were  devised  to  trustees,  upon  trust  that  Shapland 
they  should,  every  year,  after  deducting  rates,  taxes,  T'g"*^^  y- 
r^airs,  and  expences,  pay  such  clear  sum  as  should  Fearne'sbp. 
remain  to  A.  B.   Lord  Tburlow  held  that  the  trustees,  ^^'  * 
b^n^  to  pay  the  taxes  and  repairs,  must  have  an  in- 
terest in  the  premises  y  therefore  that  the  legal  estate  Vide  2  Cox's 
was  vested  in  them.  ^®P"  ^^' 

3S.  A  person  devised  lands  to  trustees  and  their  Silvester  r. 
heirs^  upon,  trust  to  take:  and  receive  the  rents  and  ?21*^°'» 
profits   thereof,    and   to    apply  the    same  for.  the  444. 
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siibfiistence    and  fiiaiiiteiuuice    0f  hid  son^  during 

hid  life.    It  was  determined  that  the  son  had  ofily 

a  trust. 

AlVuBt  33^  Where  an  estate  is  e<^nve]fed  or  devised  to 

limiied  after  tTustees  and  their  heirs,  updn  trust  to  pajr  d^td  gend- 

SSbtt* vau    ^y»  ^'  ^^  particularly  ip«dfled  j  fiind  «fter  pay- 
immediately,  ment  of  siich  debts,  iu  tnitt  fktr  A.  B.,  dr  in  t^tist  to 

convey  such  parts  of  the  pranised  to  A.  B*  tt  shall 

remain  unsold ;  A.  B.  has  an  immediate  trust  estate 

in  the  sur][dus»  upon  the  execution  of  the  deedj  or  the 

death  of  the  testator.    For  in  cases  of  this  kind,  did 

payment  of  the  debts  is  QOt  a  condittdn  precedent, 

which  must  be  performed  before  the  s^bsequoot  linii' 

tation  or  devise  can  take  efiect ;  but  an  interest  cdtm 

mencing  at  the  same  time,  and  concurrent  with  the 

estate  given  to  the  trustees.    For  the  words,  ^'  sifter 

^yment  of  debts,''  or,  <^when  the  debts  are  paid,''^y 

denote  the  order  or  course  in  which  the  several 

interests  shall  take  jrface,  in  poi&t  of  actu^  possession, 

and  perception  of  profits;  without  preventing  the 

Collect.  Jur.  subsequent  estates,  whether  legal:  or  equitable,  horn 

Tnd  Titf  36    ^^^S  nested  in  interest,  at  the  same  ttttie  with  those 

c.  8.  which  are  prior  to  them  in  point  of  Ihnttfftkm. 

Terms  for         34.  The  third  mode  of  creating  a  trust  eAtate  arises 

Y«iraiimitcd  f^^  ^^  auswcr  <rf  all  the  Judges  in  22  Eliz.  upoh  a 

HI  Trust.  ^         '  ^ 

Dyer,  369  a.  question  put  to  them  by  the  Lord  Chancellor,  fbat 

where  a  term  iw  years  was  panted  to  A.  to  the  use 

of,  or  in  trust  for  B.,  the  legal  estate  kl  the  tenn 

remained  in  A.,  and  was  not  exeeuted  in  B.  by  idte 

statute  of  uses,    fbr  the  Words  of  the  statute  are, 

"  Where  any  person  is  seised  to  the  use  ciztk6A&.'* 

Bac.  Read.     Whereas  hi  this  cade,  A.  is  tiot  seised,  not  having  a 

'*^*  freehold,  but  is  only  possessed  of  the  term,  the  word 

Tit.  6.  c'l.    seiseShBtng  only  applicable  to  a  freehold  estate^    So 

^  ^^*  that  in  cases  of  this  kind  the  person  to  whose  us«  the 

term  was  declared,  was  driven  into  the  Court  of 
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Chancery  for  his  remedy;  where  the  trustee  was 
compelled  to  account  with  him  for  the-  rents  and 
profits  of  the  term ;  and  to  assign  it  to  him»  when 
required*. 

S5.  By  the  statute  29  Cha.  II.  c.  3.  §  7.  it  is  How  Trusts 
enacted,  "  that  all  declarations  or  creations  of  trusts  "?*y  j  ^  ^®" 

'  dared. 

or  confidences,  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  manifested  and  proved  by  some  writing, 
signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust;  or  by  his  last  will  in  writing;   or  else  Tit.  38.  c.  10. 
they  shall  be  utterly  void  and  of  none  efffect.'* 

36.  A  declaration  of  trust  req[uires  no  particular 
form,  provided  it  be  proved  or  manifested  in;- writing : 
therefore  a  letter  from  a  trustee,  disclosing  the  trust, 
win  be  sufficient. 

In  i  modem  case  Lord  Alvanley,  M.  R.  said  it  Forster  v. 
was  not  required  by  the  statute  that  a  trust  should  svesljun. 
be  created  by  writing ;  for  the  words  of  the  statute  ^^^• 
were  very  particular  in  the  elause  respecting  declara- 
tions of  trust     It  did  not  by  any  means  require  that 
all  trusts  should  be  created  only  by  writing ;  but  that 
they  should  be  manifested  and  proved  by  writing. 
Plainly  meaning  4*at  there  shoidd  be  evidence  in 
writing,  proving  that  there  was  such  a  trust.    Therei 
fore  unquestionably  it  was  not  necessarily  to  be  created 
by  writing,  but  it  must  be  evidenced  by  writing ; 
then  the  statute  was  complied  with,  and  the  great 
danger  of  parol  declarations,  against  which  the  statute 
was  intended  to  guard,  was  entirely  taken  away ;  it  ^^  ^^-  7^' 
must  however  be  proved  in  toto ;  not  only  that  there 
was  a  trust,  but  what  it  was. 


*  There  may  be  a  trust  of  a  rent,  as.  well  at  of  land ;  of  which 
an  account  will  be  given  in  Title  XXVIII.  Rtnt$. 
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37*  Where  a  trust  is  confessed  in  an  answer  in 
Chancery,  it  will  be  sufficient* 

38.  A.  in  consideration  of  80/.  conveyed  land  to 
B.  absolutely.  A.  brought  a  bill  to  redeem.  B.  bjr 
his  answer  insisted  that  the  conveyance  was  absolute ; 
but  confessed^  that  after  the  802.  was  paid  with 
interest,  it  was  to  be  in  trust  for  the  plaintiff's  wife 
and  children.  This  was  held  to  be  a  sufficient 
declaration  of  trust. 

39*  Besides  the  above-mentioned  direct  modes  of 
creating  trust  estates,  there  are  several  other  cases 
where  trusts  arise  froni  the  evident  intention  of  the 
parties,  and  the  nature  of  the  transaction;  which 
are  enforced  in  equity,  and  usually  called  resulting 
trusts,  or  trusts  by  implication.  These  are  expressly 
saved  by  a  clause  in  the  statute  of  frauds,  §  8,  by 
whiqh  it  is  provided,  <<  that  where  any  conveyance 
shall  be  made  of  any  lands  or  tenements,  by  which  a 
trust  or  confidence  shall  or  may  arise,  or  result  by 
implication,  or  construction  of  law,  or  be  transferred 
or  extinguished  by  an  act  or  operation  of  law ;  then 
and  in  every  such  case,  such  trust  or  confidence  shaU 
be  of  the  like  force  and  effect,  as  the  same  would 
have  been  if  the  statute  had  not  been  made." 

It  has  been  held  by  Lord  Cowper,  that  this  clause 
must  relate  to  trusts,  and  equitable  interests,  and 
cannot  relate  to  a  use,  which  is  now  a  legal  estate. 
,  40.  Where  a  contract  is  entered  into  for  the 
purchase  of  a  real  estate,  a  trust  immediately  results 
to  the  purchaser ;  the  vendor  becomes  a  trustee  for 
him  till  a  conveyance  of  the  legal  estate  is  made ; 
and  his  interest  becomes  personalty,  consisting 
merely  of  a  right  to  the  purchase  money. 

41.  Where  an  estate  is  purchased  in  .the  name  ci 
one  person,  and  the  consideration  is  given  or  paid  by 
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another ;  there  is  a  resulting  trust  in  favour  of  the 
person  who  gave  or  paid  the  consideration. 

42.  Thus  it  was  resolved  by  the  Coiut  of  Chancery  Adod. 
in  35  Cha.  11.  that  where  a  man  bought  land  in  J  J^^^J;  JJJ* 
another's  name,  and  paid  the  money,  it  would  be  a  2  Atk.  71. 
trust  for  him,  who  paid  the  money,  though  no  deed 
declaring  the. trust;  for  the  statute  29  Cha.  11.  did  l>ye»T.:^er, 
not  extend  to  trusts  raised  by  operation  of  law.  21 6. 

4S.  Lord  Hardwicke  has  said,  that  where  a  pur-  9  Mod.  235. 
chase  is  made,  the  purchase  money  being  paid  by 
one,  and  the  conveyance   taken  in  the  name  of 
another,  there  was  a  resulting  trust  for  the  person 
who  paid  the  consideration.    This  was  where  the 
whole  consideration  moved  from  such  person.    But 
he  never  knew  it,  where  the  consideration  moved 
from  several  persons;  for  that  would  introduce  all 
the    mischiefs  which    the   statute    of  frauds   was 
intended    to    prevent.      Suppose    several    persons 
agreed  to  purchase  an  estate  in  the  name  of  one, 
aod  the  purchase  money  by  the  deed  appeared  to  be 
paid  by  him  only ;  he  did  not  know  any  case  where 
such  persons  should  comeinto  the  Court  of  Chancery, 
and  say,  they  paid  the  purchase  money ;  but  it  was 
ex|>ected  there  should  be  a  declaration  of  trust. 

44.  In  all  cases  of  this  kind  the  payment  of  the  Finch  v. 
money  must  be  proved  by  clear  and  undoubted  ^°^^» 
evidence ;  for  otherwise  a  court  of  equity  will .  not 
interfere.    But  evidence  of  any  kind,  even  parol 
evidence,  is  admissible  to  Vebut  a  resulting  trust,  and 
to  shew  a  purchaser's  intention,  that  the   estate 
should  belong  to  the  person  in  whose  name  the 
conveyance  vfka  taken ;  upon  the  same  principle  that  Tit.  11.  c.  4. 
parol  evidence  is  admissible  to  rebut  a  resulting  use. 

45.  Thus,  in  a  case  in  l693f  the  counsel  contended,  Bdlaaky. 
that  where  there  was  an   express  trust  declared,  2Veni?294. 
Vou  I.  H  h 
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though  but  by  parol,  there  could  be  no  renihag 
trust ;  for  resulting  trusts  were  saved  indeed  by  the 
statute  of  frauds,  but  only  as  they  were  before  that 
act.  Now  a  bare  dedaration  by  parol,  before  the 
act,  would  prevent  any  resulting  trust.  The  Court 
seemed  to  be  of  that  opinion. 

46.  A  father  purchased  lands  in  tiie  names  of  his 
younger  son  and  nephew }  but  in  the  conveyance  the 
whole  purchase  money  was  mentioned  to  be  paid  by 
tile  fitther ;  v9ho  took  the  profits  during  his  Hfe,  and 
died,  leaving  the  youi^per  son  an  infant.  Hie 
eldest  son  brought  his  bill  against  the  younger  son, 
and  the  nephew;  insisting  that  the  money  being 
mentioned  in  the  deed  to  have  been  paid  by  the 
father,  this  made  the  defendants  trustees  for  the 
father  {  consequently  for  the  plaintiff. 

It  was  resolved  that  parol  evidence  should  be 
admitted  to  show  the  intention  of  the  &tlier,  that 
this  ccmveyance  wa^  for  the  benefit  and  advancement 
of  the  younger  son :  because  it  concurred  with  the 
conveyance,  and  was  only  to  rebut  a  pretended 
resulting  trust 

47.  It  was  formerly  doubted,  whether  in  the  case 
of  a  piuchase  made  by  a  trustee  with  trust  money, 
a  resulting  trust  would  arise  to  the  person  entitled  to 
the  money  ;  because  that  would  be  to  contradict 
the  deed  by  parol  evidence,  in  direct  imposition  to 
the  statute  of  frauds.  It  has  however  been  since 
determined,  that  evidence  ialiu$uie  h  admissible  to* 
show  that  the  purchase  was  made  with  trust  moaey. 
And  where  that  circumstance  has  been  dearly 
proved,  a  trust  will  result  to  the  owner  of  the 
money. 

48.  A  bill  was  brought  by  the  legatees  of  John 
Ryal   against  the  executrix   and   heir  at  law   of 

10 
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Jonathan  Ryal,  for  satisfaction  out  c^  hb  assets,  and 
as  against  the  heir  at  law,  to  have  satis&ction  out  of 
an  estate  purchased  by  Jonathan  Ryal,  as  the 
plaintiff  insisted  with  the  assets  of  John  Ryal  the 
original  testator.  The  defendant  the  executrix 
admitted,  that  as  to  one  particular  estate,  it  appeared 
by  her  testator's  papers,  that  it  was  purchased  with 
9501.  of  the  testator's  money:  proof  was  read  that 
Jonathan  Ryal,  after  the  testator's  death,  purchased 
several  estates ;  and  before  that  time  was  a  poor  ^ 
person,  not  able  to  pay  for  them  out  of  his  own 
money.  The  counsel  for  the  plaintiff  insisted  that 
the  heir  at  law  was  to  be  considered  as  a  trustee  for 
them,  as  far  as  the  estate  appeared  to  be  purchased 
with  the  assets  of  Jdin  Ryal.  On  the  other  ^de  it 
was  contended  that  money  could  not  be  fUlowed 
into  land. 

Lord  Hardwicke  said,  tlie  Court  bad  been  very 
cautious  in  following  money  into  land,  but  had  done 
it  in  some  cases.  No  one  would  say  but  the  Court 
would,  if  it  was  actually  proved  that  the  money  was 
laid  out  in  land.  The  doubt  with  the  Court  in  these 
cases  had  been  on  the  proof.  There  was  difficulty 
in  admitting  proof;  parol  proof  might  let  in  perjury : 
but  it  had  always  been  done,  when  the  fact  had  beem 
admitted  in  the  answer  of  the  person  laying  it  out. 
If  the  executor  of  John  Ryal  had  been  a  party,  and 
admitted  it,  there  would  have  been  no  doubt ;  but 
the  admission  was  by  his  representative,  which,  though 
it  did  not  bind  the  heir,  was  ground  for  inquiry. 
The  way  of  charging  the  heir  was  by  considering 
him  as  a  trusted ;  as  when  lands  were  purchased  by 
one,  in  the  name  of  another,  it  was  a  resulting  trust 
by  law,  and  out  of  the  statute  ;  and  upon  inquiry  a 
little  would  do  to  make  it  a  charge  pro  tanto. 

Hh2 
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It  W9A  referred  to  the  Master  to  inquire  whetho* 
the  estate  was  purchased  with  9S0L  of  the  testatm's 
money,  or  not 

49*  Although  a  trustee  for  a  purchase  should  buy 

land,  yet  it  will  not  be  liable  to  the  trust,  unless 

there  are  circumstances  affi>rding  a  strong  presump* 

tion  that  the  land  was  bought  with  the  trust  money. 

Perry  v.  SO.  T.  Lockyer  having  a  considerable    property 

4  v'^'^^ios     d^^s^d  to  him,  in  trust  to  lay  it  out  in  the  purchase 

of  lands,  bought  several  real  estates,  but  died  without 
personal  assets.    A  bill  was  filed  by  those  who  would 
have  been  entitled  to  the  estates  directed  to  be  pur- 
chased, pra3ring  that  the  deficiency  of  the  personal 
estate  of  Lockyer  should  be  made  good  out  of  the 
real  estates  which  he  had  purchased.    There  was  no 
evidence  that  the  lands  were  purchased  with  tlie  trust 
money.    It  was  contended,  on  behalf  of  the  plaintiffi» 
that  where  a  man  is  bound  to  do  an  act,  and  does 
what  may  enable  him  to  do  it,  he  shall  be  taken  to 
have  done  that,  in  pursuance  of  what  he  was  bound 
to  do ;  and  that  between  representatives. 

Lord  Rosslyn  declared  that  the  plainti&  had  no 
lien  on  the  estates  purchased  by  Lockyer;  being 
creditors  by  simple  contract  only.  If  there  had  been 
any  ground  to  presume  that  the  purchase  had  been 
made  with  the  trust  money,  it  would  have,  been 
otherwise. 
l7Ves*i73.       On  a  bill  of  revj/ew,  the  decree  was  aflirmed  by 

Lord  Eldon. 
Conveyance       ^1.  Where  the  1^^  estate  in  lands  is  conveyed  to         J 
jll^^^^^^'^'  a  Strang^*,  without  any  consideration,  there  is  a 

retulting  trurt:  to  the  original .  owner ;  in  conformity 

to  the  did  doctrine,  that  where  a  feoffinent  was 

Tit.  11.  c  4.  made  without  ccmsideration,  the  use  resulted  to  the 

feoffor. 
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52.  The  Duke  of  Norfolk  executed  a  grant  of  the  Norfolk  v. 
next  avoidance  of  a  church  to  a  clergyman,  who  was  j  Ab.Eq. 
much  employed   by  him:   but   the  grantee  knew  381. 
nothing  of  it ;  and  being  examined  in  a  cause,  deposed  80. 
tiiat  he  did  not  purchase  it  of  the  duke.     It  was 
decreed  to  be  a  resulting  trust  for  the  grantor ;  there 

being  no  trust  declared. 

53.  In  the  case  of  voluntary  settlements  and  wills,  i  Atk.  191. 
if  there  is  no  declaration  of  the  trust  of  a  term,  it 
results  to  the  settlor :  otherwise  where  it  is  a  settle- 
ment for  a  valuable  consideration,  and  in  the  nature 

<^  a  contract  for  the  benefit  of  a  wife,  or  children. 

54.  Where  the  legal  estate  in  lands  is  conveyed  to  A  Trust 
a  trustee,  and  a  trust  is  declared,  as  to  part  only,  no-  \^  pg^ 
thing  being  said  of  the  rest ;  what  reiQains  undisposed  L%^  ^* 
of  results  to  the  original  owner.  2  Atk.  liO. 

55.  Lord  Foley  devised  his  estates  to  trustees  for  Dayidson 

w    17n1iHr 

a  term  of  99  years,  remainder  to  his  eldest  son  for  2  Brorn. 
life,  remainder  to  his  first  and  other  sons  in  tail,  re-  ^03. 
mainder  to  his  second  son  in  the  same  manner.  The 
trust  of  the  term  for  years  was  to  pay  off  certain  sche- 
duled debts,  and  to  make  an  annual  allowance  to  his 
two  sons  for  their  support.  The  scheduled  debts 
being  stated  to  be  paid;  a  bill  was  filed  by  other 
creditors  of  the  sons  of  the  testator,  against  the  trus- 
tees»  praying  that  the  term  might  be  declared  to  be 
attendant  on  the  inheritance,  and  the  trustees  restrain- 
ed from  setting  up  the  term  to  defeat  any  ejectment 
or  other  remedy  which  the  plaintifis  might  be  advised 
to  pursue  for  recovery  of  their  debts. 

Lord  Thurlow  said,  the  rule  of  law  was,  that  where 
the  trusts  of  a  term  were  exhausted,  a  trust  resulted, 
for  want  of  a  further  dispositon,  to  the  legal  tenants. 
In  his  judgement  these  must  be  resulting  trusts,  and  H^gham 
therefore  must  go  to  the  tenant  for  life.  2  ves.  JuL 

H  h  3  204. 
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Or  which  56.  In  the  same  manner,  where  the  whole  of  an 

^^i,  estate  is  conveyed  for  particular  purposes,  or  on  par* 

Prec.  in  Cha.  ticular  trusts  only,  which  by  accident  or  otherwise 

162—541. 

3  P.  Wms.     cannot  take  effect,  a  trust  will  result  to  the  original 
^*  owner,  or  his  heir :  as  where  a  testator  devises  real 

Gravcnor 

V.  Hallum,     estates  to  trusteesj  in  trust  to  sell,  and  to  apply  the 
*-^-  ««•     pureh^e  ,n<mey  in  «  particular  m«mer.  ^  «.ch 

purpose  cannot  be  effected ;  the  fund,  though  money, 

will  be  considered  as  land,  and  result  to  the  heir. 

Digby  V.  57*  A  woman  devised  her  real  and  personal  estate 

3  ^Wms.     ^^  trustees,  in  trust  to  sell  and  pay  debts  and  legacies ; 

22.  fi.  and  to  pay  the  residue  to  five  persons,  to  be  equaUy 

divided  between  them.    One  of  the  residuary  legatees 

died  in  the  lifetime  of  the  testatrix,  by  which  her 

legacy  became  lapsed. 

Ackroyd  v.         I^  ^^  decreed  by  Lord  Bathurst,  that  this  was  a 

s™*'^*^'      resulting  trust,  as  to  the  share  of  the  person  who 

503. 2d  Edit,  died  in  the  lifetime  of  the  testatrix^  for  the  benefit 

of  the  heir. 
Exception.         58.  The  rule,  that  where  lands  are  devised  for  a 

particular  purpose,  what  remains  after  that  purpose 

is  satisfied,  results  to  the  heir,  admits  of  several 

exceptions. 

Hill  V.  £]|[s.       59.  R*  Smith  devised  an  advowson  to  Grace  Smith, 

i^Atk^e'is.    ^^l^^g  ^^^  desiring  her  to  sell  and  dispose  of  the  same 

to  Eton  College ;  and  on  their  reftisal,  to  Trinity 
College,  Oxford,  &c.  Soon  after  the  death  of  the  testa- 
tor, Grace  Smith  presented  a  person  to  the  living ; 
upon  which  the  heirs  at  law  of  the  testator  filed  their 
bill,  praying  that  the  Bishop  might  be  enjoined  ftom 
accepting  the  presentee  of  Grace  Smith;  insisting 
that  the  testator  did  not  intend  the  then  avoidance 
should  go  to  Grace  Smith  ;  but  that  she  ought  to  be 
considered  altogether  as  a  trustee  for  the  heirs  at  law 
of  the  testator. 
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Lord  Hardwicke  said,  the  general  questicm  was, 
whether  there  was  a  resulting  trust  or  not :  on  the 
first  hearing  he  inclined  to  think  there  was»  but  he 
had  changed  his  opinion  entirely.    The  general  rule, 
that  where  lands  were  devised  for  a  particular  purpose, 
what  remained  resulted,  admitted  of  several  excep- 
tions.    If  J.  S.  devised  lands  to  A.  to  sell  them  to  B. 
for  the  particular  advantage  of  B.,  that  advantage  is 
the  only  piupose  to  be  served,  according  to  the  intent 
of  the  testator ;  and  to  be  satisfied  by  the  mere  act 
of  selling,  let  the  money  go  where  it  will.    Yet  there 
was  no  precedent  of  a  resulting  trust,  in  such  a  case» 
Nor  was  there  any  warrant  from  the  words  or  intent 
of  the  testator  to  say,  the  devise  severed  the  beneficial 
interest,  but  was  only  an  injunction  on  the  devisee  to 
enjoy  the  thing  devised  in  a  particular  manner.     If 
A.  devised  lands  to  J.  S.,  to  sell  for  the  best  prjce  to 
B.,  or  to  lease  for  three  years  at  such  a  fiine ;  there 
was  no  resulting  trust.  So  that  the  devise  here  amount* 
ed  to  no  more  than  this :  the  testator  gave  the  advow- 
son  to  G.  Smith ;  but  if  such  or  such  a  college  would 
buy  it,  then  he  laid  an  injunction  upon  her  to  sell ;  King  t. 
therefore  there  were  two  objects  of  the  tesiaitor's  l>ennigon, 
benevolence  i  Grace  Smith,  and  the  Colleges.  Beam.  260. 

60.  Where  a  person  makes  a  conveyance  of  the  legal  Where  no 
estate  to  trustees,  upon  such  trusts,  and  for  such  is^mad"!^^^^^ 
intents  and  purposes  as  he  shall  appoint,  and  never  ^^s-  ^^3. 
makes  an  appointment,  there  will  be  a  resulting  trust 

to  him  and  his  heirs.    For  the  trust  in  equity  must  Clere*s  Cv^, 
follow  the -rules  of  law  in  the  case  of  a  use. 

61.  It  has  been  long  settled,  that  where  a  trustee  Renewal  of  a 
takes  a  renewal  of  a  lease  in  his  own  name,  the  ^^^g^  ^ 
renewed  lease   shall,  in  equity,  be  subject  to  the 

former  trust. 
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1  CluuCa. 

191. 

1  Vera.  276. 

484. 


Keech  ▼. 
Sandford, 
Sel.  Ca.  in 
Cha.  61. 


Blewett  V. 

MUlett, 

7  Bro.  Ftol. 

Ca.  367« 

KilUckF. 

ijexney, 

4  Bro.  lU 

161. 

James  v. 

Dean, 

11  Ves.383. 

fitzgibbon 

▼.  Scanlan, 

1  Dow.  261. 


Or  by  a  Per- 
son haviog  a 
mi|ticular 
Esute. 
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This  doctrine  is  founded  on  general  pdficyt  to  pie- 
vent  fraud :  for  as  the  trustee's  situation  in  respect  to 
the  estate,  gives  him  access  to  the  landlord^  it  would 
be  dangerous  to  permit  him  to  make  use  of  that  access 
for  his  own  benefit* 

62.  A  lease  of  the  profits  of  Rumford  market  was 
devised  to  a  trustee,  in  trust  for  an  infant ;  before 
the  expiration  of  the  term,  the  trustee  applied  to  the 
lessor  for  a  renewal,  for  the  benefit  of  the  infimt, 
which  he  refused ;  in  r^ard  that  it  being  cmjIj  the 
profits  of  a  market,  there  could  be  no  distress ;  and 
the  only  security  for  payment  of  the  rent  would  be 
a  covenant,  which  the  infant  could  not  enter 
into.  The  trustee  then  took  a  lease  for  his  own 
benefit. 

It  was  d^reed  by  Lord  King,  that  the  lease  should 
be  assigned  to  the  infant :  that  the  trustee  should 
account  for  the  profits,  since  the  renewal^  and  be 
indemnified  from  the  covenants  in  the  lease.  He 
said  he  must  consider  this  as-  a  trust  for  the  infimt ; 
for  if  a  trustee,  on  a  refusal  to  renew,  might  have  a 
lease  to  himself,  few  trust  estates  would  be  renewed 
by  the  cestui  que  trust.  That  the  trustee  should  rather 
have  let  it  run  oiit,  than  have  taken  a  lease  himself.  It 
might  seem  hard  that  the  trustee  was  the  only  per. 
son  of  all  miM^ikind  who  could  not  have  the  lease  ; 
but  it  was  very  proper  that  rule  should  be  strictly 
pursued,  and  not  in  the  least  relaxed.  For  it  was 
very  obvious  what  would  be  the  consequence  of  let- 
ting trustees  take  leases,  on  a  refusal  to  renew  to  the 
cestui  que  trust. 

63.  This  doctrine  has  been  extended  to  the  case  of 
persons  having  oidy  a  particular  and  limited  mterest 
in  a  leasehold. 
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64.  Thus  where  a  tenant  for  life  of  a  crown  lease,  T«»^«/  ▼• 
under  a   marriage  settlement,  got   a  reversionary  Amb.  66S. 
renewid  of  the  lease ;  it  was  decreed  by  Sir  T.  Sewell,  ^' 

M.  R.,  that  it  should  go  to  the  uses  of  the  settle-  Vemoo, 
ment ;    and   the    decree   was    affirmed   by    Lord  c^^of*'^ 
Camden. 

65.  Where  any  fraud  is  committed  in  obtaining  a  Wbere  there 
conveyance,  the  grantee  in  such  conveyance  will  be  ^  Atk!*i 50 
considered  in  equity  as  a  trustee  for  the  person  who 

has  been  defrauded. 

66.  It  has  been  stated  that  the  statute  of  uses  does  Trusts  of 
not  extend  to  copyhold  estates :  therefore  if  a  copy-    ^^^  ^    * 
hold  is  surrendered  to  A.  to  the  use  of  B.,  the  legal 

estate  will  not  be  transferred  to  Q. ;  but  he  will  be 
entitled  in  equity  to  the  rents  and  profits,  and  to  call 
upon  A.'  for  a  surrender  of  the  estate. 

67*  It  appears  to  have  been  held  in  a  modem  case.  Doe  r. 
that  copyholds  are  not  within  the  seventh  section  of  P?^^'"' 

*^''  7  East,  299. 

the  statute  of  frauds,  for  this  applies  only  to  cases 
where  the  legal  and  equitable  estates  are  separated. 
But  there  may  be  a  resulting  or  implied  trust  of  a 
copyhold,  as  well  as  of  a  freehold  esftte. 

68.  Thus  where  copyhold  estates  are  granted  for  n^y^^  ^^ 
lives,  the  person  who  pays  the  consideration  will  be  Howe, 
deemed  the  real  owner ;   and    the   other   persons  Right  v. 
whose  names  are  inserted  in  the  grant,  trustees  for  ^^^^*^ 

®  3  East,  260. 

him« 

69*  Copyhold  lands  were  granted  to  husband  and  Benger  r. 
wife,  and  J.  S.,  for  their  several  lives,  successhi }  but  ^p  ^ 
by  the  copy  it  appeared  that  the  fine  was  the  money  780. 
of  the  husband  and  wife. 

Lord  Macclesfield  said,  the  third  person  (J.  S.)  was 
but  a  trustee  for  the  husband  and  mfe,  by  whom  the 
purchase  money  was  paid. 
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Withers  v. 
Withers, 
Amb.  151. 


Smith  v. 

1  Atk.  385. 

2  Black.  R. 
694. 


A  Purchase 
in  the  Name 
of  a  Child  is 
an  Advance- 
ment. 


Grevv*GreY, 
1  Cha.  Ca. ' 
296. 

finch  R. 
341. 
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70.  By  the  custom  of  the  manor  of  A.,  copyholds 
were  grantable  for  three  lives,  successive  sicut  nonrnm- 
tur.  One  Price  being  the  lastlife  in  an  old  cc^y,  the 
lord  of  the  manor  advised  him  to  renew ;  upon  that 
he  inquired  after  two  healthy  young  persons,,  and 
named  the  defendants  Harris  and  Bowles;  a  copy 
was  granted,  to  hold  to  them  successive.  It  also 
appeared  on  the  copy,  that  the  fine,  which  was  120/. 
was  paid  by  Price;  and  that  the  defendants  were 
strangers  to  Price. 

Lord  Hardwicke  was  of  opinion,  that  resulting 
trusts  of  copyholds,  as  well  as  of  freeholds,  were 
within  the  eighth  section  of  the  statute  of  frauds ; 
therefore  that  the.  representatives  of  Price  were  enti* 
tied  to  the  copyhold,  by  operation  of  law. 

71.  In  a  modem  case  the  Court  of  King*s  Bench 
observed,  that  in  the  West  it  was  usual,  upon  copy- 
holds for  lives,  for  the  cestuis  que  trust  to  take,  in  the 
order  in  which  they  stood  in  the  copy :  but  the  per- 
son who  put  in  the  lives,  and  paid  the  fine,  had  a 
power  to  dispose  of  the  estate. 

72.  Where  a  father  purchases  lands  in  the  name  of 
his  infant  child,  without  any  declaration  of  trust,  and 
takes  the  profits  during  the  minority  of  the  child, 
such  purchase  will  be  considered  in  equi^  aa  an 
advancement  of  the  child,  and  not  as  a  trust  for  the 
father.  Because  between  a  fathet  and  his  child, 
blood  is  a  sufficient  consideration  to  raise  a  use. 
And  herein  the  law  of  trusts  does,  as  it  6ught  to  do, 
agree  with  the  law  of  uses.  For  if  before  the  statute 
27  Hen.  VIII.  a  father  had  made  a  feoflbnent  to  his 
son,  without  any  consideration,  no  use  would  have 
resulted  to  the  father,  because  blood  was  a  sufficient 
consideration  to  have  vested^  the  u$e  ift  the  son. 
Besides,  as  a  father  is  bound  by  the  law  of  nature  to 
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provide  for  his  child,  the  purchasing  in  his  name  will 
be  construed  in  a  court  of  equity  to  be  a  performance 
of  that  obligation ;  and  the  taking  of  the  rents  during 
the  minority  of  the  child,  only  implies  that  the  father 
acted  as  guardian  to  his  son. 

73.  J.  Mumma  purchased  a  copyhold  in  the  name  Mumma  v. 
of  his  eldest  son,  an  infant  about  eleven  years  old ;  S^y"*"**!© 
laid  out  400/.  in  improvements,  paid  the  purchase 
money  and  the  fines,  and  enjoyed  it  during  his  life. 

He  surrendered  to  the  use  of  his  will,  devised  it  to 
his  wife  for  life,  remainder  to  his  younger,  children  ; 
and  made  other  provisions  for  his  eldest  son.  Upon 
the  death  of  the  father,  the  eldest  son  recovered  this 
copyhold  in  ejectment.  The  widow  brought  a  bill  to 
be  relieved,  upon  the  principle  that  the  eldest  son  was 
a  trustee  for  the  father. 

Lord  Chancellor  Je£feries  declared,  that  as  the 
eldest  son  was  but  an  infant  at  the  time  of  the  pur- 
chase, though  the  father  did  enjoy  during  his  life, 
it  mu^t  be  considered  as  an  advancement  for  the  son ; 
and  not  a  trust  for  the  father. 

74.  In  the  case  of  Lamplugh  v.  Lamplugh,  it  was  ante,  §  46. 
resolved,  that  if  the  purchase  had  been  made  in  the 
younger  son's  name  only,  it  had  been  plainly  an 
advancMMBt  for  him,  and  no  trust     That  the  case 

did  not  diftr,  in  regard  the  persons  named  by  him 
did  disclaim;  especially  since  prudential  reasons 
might  be  given  why  those  persons  were  joined: 
namely,  that  they  might  help  and  protect  the  infiint 
younger  son  ;  also  to  prevent  the  estates  descending 
to  a  remote  relation,  in  case  the  younger  son  died 
before  his  father.  For  in  such  case  a  court  of  equity 
would  have  said,  if  the  &ther  were  to  come  for  the 
estate  ;  though  this  would  have  been  an  advancement, 
in  case  the  younger  son  had  lived  to  have  enjoyed  it. 
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yet  the  younger,  son  el3ring,  the  trustees  should,  in 
equity,  have  conveyed  it  back  to  the  father.  And 
this  might  be  the  use  and  intention  of  naming  these 
trustees.  Besides,  the  younger  son  being  but  eight 
years  old,  was  unfit  to  be  a  trustee;  therefore 
must.be  intended  to  hav^  been  named  for  his  own 
benefit. 
Taylor  v.  75.  A  father  purchased  copyhold  lands  in  his  son's 

1  Atk''380.    luune,  who  was  then  eighteen  years  of  age,  and  con- 

tinued in  possession  till  his  death. 

Lord  Hardwicke.-^**  I  am  of  opinion  that  it  should 
be  considered  as  an  advancement  for  the  son ;  and 

ante,  §  73.     found  my  opinion  greatly  on  the  case  of  Mumnaa  v. 

Mumma :  and  though  two  receipts  are  produced  under 
the  son's  hand,  for  the  use  of  the  father,  I  think  that 
will  not  alter  the  case.  For  tlie  son,  being  then 
under  age,  could  give  no  other  receipt  in  dischaige 
of  the  tenants ;  who  held  by  lease  from  the  &ther. 
And  in  this  case  I  am  of  (pinion  that  parol  evidence 
may  be  admitted,  though  indeed  improper  when 

Dyer ▼. Dyer,  offered  against  the  legal  .operation  of  a  will,  or  an 

2  Cox's  R.     implied  trust ;  but  here  it  is  in  support  of  law,  and 

equity,  too.'* 
Scroop  T.  76.  A  purchase  by  a  father  in  his  own  name  and 

1  Ic^'ca.     ^^^  ^^  ^^  ^^*  ^^'  ^^  ^me  cases,  been  4emaed  an 
27.  advancement  for  the  son ;  not  a  trust  for  Ae  &&er. 

But  this  doctrine  has  been  altered ;  and  it  has  been 

held,  that  in  such  a  case,  a  moiety  of  the  estate  will 

be  subject  to  the  father's  debts. 

Stileman  v.        77*.  A  father  made  a  purchase  of  land  in  his  own 

2a1^^77     ^^*^^>  *^*^  *^**  of  his  eldest  son,  and  their  heirs ;  and 

a  similar  purchase  in  his  own  name  and  that  of  his 
younger  son.  The  .father  paid  the  purchase  money, 
and  continued  in  possession  till  the  time  of  his  death. 
A  judgement  creditor  of  the    father's  brought  his 


TiOe  XII.    Trust.    Ch.  i.  S  77.  477 

# 

bill  to  have  satisfaction  of  his  debt  out  of  those 
estates.  It  was  insisted  that  the  sous  took  them  to 
tlieir  own  use,  as  an  advancement,  and  were  not  trus- 
tees for  their  father. 

Lord  Hardwicke  said, — ^The  general  rule  had  been         ' 
admitted,  and  had  been  long  the  doctrine  of  the 
Court,  that  notwithstanding  the  father  paid  the  whole 
mone^  yet  if  the  purchase  was  made  in  the  name  of 
a  younger  son,  the  heir  of  the  father  should  not  insist 
it  was  a  trust  for  the  father.     But  this  case  differed 
from  that  rule,  pr  any  other  that  he  remembered ; 
and  if  he  could  find  any  material  difference,  he  should, 
in  his  own  judgement,  be  inclined  to  relieve  the  ere* 
diton    For  though  it  might  be  prefer  s/are  decisis^ 
yet  he  thought  the  cases  had  gone  far  enough  in  favour 
of  advancements ;  and  he  ought  not  to  carry  it  far- 
ther.   It  must  be  admitted,  that  in  some  cases  which 
had  been  before  the  Court,  the  father  had  continued 
in  possession,  where  the  purchase  had  been  made 
singly  in  the  name  of  the  son,  and  yet  held  an 
advancement    for   the   son ;   and  for  this  reason, 
because  the  father  was  the  natural  guardian  of  the 
SQns,  during  their  minority.     Here  the  purchase  was 
in  the  names  of  the  father  and  sons,  as  joint  tenants ; 
now.  this  did  not  answer  the  purpose  of  an  advance* 
ment,  for  it  entitled  the  father  to  the  possession  of 
the  whole,  till  a  division,  and  to  a  moiety  absolutely, 
even  after  a  division  ^   besides  the  father's  taking  a 
chance  to  himself  of  being  a  survivor  of  the  other 
moiety.    If  the  son  had  died  during  his  minority,  the 
father  would  have  been  entitled  to  the  whole,  by  sur- 
vivorship, and  the  son  could  not  have  prevented  it  by 
severance,  he  being  an  infant.    Suppose  a  stronger 
case»  that  the  father  had  taken  an  estate  by  piu'chase, 
to  himself  for  h'fe,  with  remainder  to  his  son  in  fee,. 


478 


Ebrand  v. 
Dancer, 
2  Cba.  Ca. 
26. 

Lloyd  ▼. 
Reaid, 
1  P.  Wms. 
608. 

Fearn'8  Op. 
327. 


Ti/fc  XII.    Trust.    Ck.1  §77—79. 

should  thisprevail  against  the  creditors?  No  certainly. 
For  the  defendant's  father  having  the  profits  for  life, 
and  the  son  only  a  remainder,  the  estate  would  have 
been  liable.  A  material  consideration  for  the  plaiir- 
tifls,  that  the  father  might  have  other  reason  vfB»  for 
the  purchasing  in  joint  tenancy,  namely,  to  prevent 
dower  on  the  estate,  and  other  charges.  Then  con- 
sider how  it  stood  in  respect  to  the  creditor.  A 
father  here  was  in  possession  of  the  whole  estate, 
and  must  necessarily  appear  to  be  the  visible  owner 
of  it,  and  the  creditor  would  have  had  a  right,  bv 
virtue  of  an  elegit,  to  have  laid  hold  of  a  moiety ;  so 
that  it  differed  extremely  from  all  the  otlier  cases.  * 
Now  it  was  very  proper  that  the  Court  of  Chan- 
cery should  let  itself  loose,  as  far  as  possible^  in  order 
to  relieve  a  creditor,  and  ought  to  be  governed  by 
particular  circumstances  of  cases :  and  what  could 
be  more  favourable  to  the  plaintiff  than  that  ever}' 
foot  of  the  estate  was  covered  by  these  purchases ; 
and  unless  the  Court  let  him  in  upon  these  estates,  the 
plaintiff  had  no  possibility  of  being  paid.  Decreed,  that 
a  moiety  of  these  purchases  was  liable  to  the  debt 

78.  A  purchase  by  a  grandfather  in  the  name  of 
his  grandchild,  provided  the  father  be  dead^  in  which 
case  the  grandchildren  are  in  the  immediate  oaie  of 
the  grandfather,  will  be  deemed  an  advancement 
for  the  grandchild,  not  a  trust  for  the  grandfirthi^. 

79.  Where  a  person  purchased  a  copyhold  estate  in 
the  names,  and  for  the  lives,  of  his  three  natural 
children,  who  were  admitted^  and  described  as  his 
dai^hters  in  the  admission.  Mr.  Feame  inclined  to 
the  opinion  that  the  daughters  were  entitled  to  the 
estate  for  their  own  use :  because  every  man  is 
under  a  natural  oMigation  to  provide  for  such 
children. 
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80.  It  is  said  by  Lord  Nottingham,  in  the  cas6  of  Exception, 
Grey  v.  Grey,  that  where  a  son  is  married  in  the  life  emandpated. 
of  his  father,  and  by  him  fully  advanced,  and  eman-  Finch  R.  341. 
cipated,  there  a  purchase  by  the  father,  in  the  name  snj^t^  ' 

of  his  son,  may  be  a  trust  for  the  father,  as  much  as  ^^^^  ^*' 
if  it  had  been  in  the  name  of  a  stranger ;  because  in  Poie  v.  Pole, 
that  case  all  presumptions  or  obligations  of  advance-  ^  ^^*  ^^' 
ment  cease.    But  where  the  son  is  not  advanced,  or 
but  advanced,  or  emancipated,  in  part,  there  is  no 
roo;n  for  any  construction  of  a   trust   by  impli- 
cation; and  without  clear  proofs  to  the  contrary, 
it  ought  to  be  taken   as  ah   advancement   of  the 
son. 

81.  It  is  also  said  by  Lord  Chief  Baron  Gilbert,  Lexprietoria, 
that  if  a  father  purchases  in  the  name  of  his  son,  ^^'* 

who  is  of  full  age,  which  by  the  English  law  is  an 
emancipation  out  of  the  power  of  the  father ;  there 
if  the  father  takes  the  profits,  or  lets  leases,  or  acts 
in  any  other  manner  as  the  owner  of  the  estate,  the 
son  will  be  considered  as  a  trustee  for  the  father : 
because  there  is  the  same  resulting  trust,  as  if  the 
son  ware  a  stranget,  since  it  was  purchased  with  the 
father's  money.  But  iTthe  father  had  let  the  son 
continue  in  possession,  from  the  time  of  the  purchase, 
without  acting  as  owner,  it  would  be  an  advance- 
ment. For  the  legal  interest  being  in  the  son,  and 
the  father  permitting  him  to  act  as  owner  of  the 
estate,  fiom  the  time  of  the  purchase,  did  as  much 
declare  the  trust  for  the  advancement  of  the  son, 
as  if  it  had  been  declared  in  express  words  in  the 
deed. 

82.  A  wife  cannot  be  a  trustee  for  her  husband.  And  also 
Therefore  if  &  liusband  purchases  lands  in  the  name  *  ^^'^®' 
of  his  wife,  it  shall  be  presumed  in  the  first  instance 

to  be  an  advancement,  and  provision  for  the  wife. 
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83.  A  married  man  purchased  a  walk  in  a  chase, 
and  took  the  patent  to  hinuielf  and  his  wtfe*  and  J.  S. 
for  their  lives,  and  the  life  of  the  longest  liver  of 
them.  Lord  Chancellor  Jefieries  held  that  thb 
should  be  presumed  an  advancement  and  provision 
for  the  wife ;  for  she  could  not  be  a  trustee  for  her 
husband.  Decreed  to  the  wife  for  life,  and  if  J.  S. 
should  survive  her,  then  to  be  a  trust  for  the 
.executCMTs  of  the  husband. 

84.  A  husband  purchased  a  copyhold,  to  himself, 
his  wife  and  daughter,  and  their  heirs*  It  was  held 
to  be  an  advancement,  and  not  a  trust.  And  that  a 
mortgage  by  the  husband  should  not  bind  the  lands 
after  his  decease,  in  the  lifetime  of  the  wife  and 
daughter. 

S3.  There  can  be  no  resulting  or  im^ied  tnist 
between  a  lessor  and  lessee ;  because  every  lessee  is 
a  purchaser  by  his  contract,  and  his  covenants: 
whidi  excludes  all  possibility  of  implying  a  trust  for 
the  lessor.  Therefore,  if  in  that  case  there  be  any 
trust  at  all,  it  must  be  declared  in  writii^. 

86.  There  may  howevlir^be  a  resulting  or  implied 
trust  between  the  assignor  and  assignee  of  a  leasehold 
estate. 

87*  There  formerly  prevailed  a  distinction  between 
trusts  executed  and  executory.  But  it  is  said  by 
lAxd  Hardwicke,  in  the  case  of  Bi^;shaw  v  Spacer, 
that  all  trusts  are  in  the  notion  of  law  executoiy, 
and  to  be  executed  by  sutpcmOf  as  the  old  books 
spesik.  At  common  law  every  use  was  a  trust ;  then 
came  the  statute  S7  Hen.  VIII.  which  executed  the 
legal  estate  to  the  use,  and  conjoined  them  together. 
The  statute  mentions  trusts,  as  well  as  uses;  and  a 
trust  executed  is,  in  strictness,  now  a  legal  estate : 
therefore,  in  order  to  bring  it  into  the  jurfediction  of 
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the  Chancery,  it  mudt  be  executory ;  that  is,  the 
legal  estate  must  want  to  be  executed  to  the  trust,' 
and  a  conveyance  to  be  decreed.  So  that  one* 
essential  part  of  the  trust  is,  that  the  trustee  is  to' 
convey  the  estate  at  some  time  or  other ;  sometimes' 
it  is  to  be  done  sooner,  sometimes  later :  and  this' 
whether  the  testator  has  directed  it  or  not ;  so  much' 
every  testator  is  presumed  to  know.  One  may 
therefore  reasonably  doubt  how  it  can  make  any 
substantial  difference,  whether  the  testator  has  in 
words  directed  a  conveyance  or  not ;  since  the  law, 
that  is,  the  course  of  the  court,  takes  notice  that  the 

* 

testator  could  not  intend  his  estate  should  always 
remain  in  the  trustees ;  but  that  one  principal 
confidence  reposed  in  them  was  to  convey/' 

88.  A  distinction  has  however  been  frequently 
admitted   between    a  trust,    created   without    any 

•  reference  to  a  farther  execution  of  it,  by  a  convey, 
ance  directed  to  be  made ;  and  a  trust  whose  effect 
is  referred  to  another  conveyance,  directed  to  be 
made  for  its  final  execution.     Of  which  an  account  Tit.32.  c.  19. 
will  be  given  hereafter.  '^^*  ^®*  ^'  ^^* 

89.  When  trusts  were  first  introduced,  it  was  held  ^vho  may  be 
that   none  but  those  who  were   capable  of  being  Tnistces. 
seised  to  a  use,  could  be  trustees.     This  has  been  i  Ves.  453. 
altered ;  and  it  is  now  settled,  that  the  king  may  be  a  3Comin,428, 
trustee ;  but  the  remedy  against  him  is  in  the  Court 

of  Exchequer. 

90.  A  corporation  may  be  a  trustee,  not  only  for  Mayor  of  Co* 
its  own  members,  but  also  for  third  persons.  And  ^^'73^"* 
where   a   corporation    is  a  trustee,    the  Court   of  Pari  Ca.  235. 

'  o  \/ AS  Jim 

Chancery  has  the  same  jurisdiction  over  it,  as  over  45 
a  private  person. 

91 .  When  once  a  trust  is  suficiently  created,  it  1  vcs.  468. 
will  fasten  itself  on  the  estate.    Therefore  if  a  con- 

V01-.  I.  I  i 
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veyance  or  devise,  by  which  a  trust  is  created, 
becomes  void  by  the  incapacity  or  death  of  the 
grantee  or  devisee ;  still  the  Court  of  Chanceiy  will 
decree  the  trust  to  be  carried  into  execution.  The 
relief  is  administered  by  considering^  the  land,  in 
whatever  person  vested,  as  bound  by  the  trust ;  and 
compelling  the  heir,  or  other  person  having  the  l^;al 
estate,  to  pertbrm  it 
BennetT.  92.  A  person  devised  lands  to  his   dai^hter,  a 

Wins.'3i6.     married  woman,  for  her  separate  use.  -  It  was  held 

that  the  husband  should  be  a  trustee  for  his  wife. 

For  aa^  the  testator  had  a  power  to  devise  the  pre* 

mises  to  trustees  for  the  separate  use  of  his  wife, 

^e  Court   of  Chancery,  in  compliance  with  his 

declared  intention,  would  supply  the  want  of  theoi* 

Sonley  ▼.  93,  An  estate  waa  devised  to  the  Clock  Makers 

Company      Company,  upon  certain  trusts.  Decreed,  that  though 

1  Bro.R.  81.  jjj^  devise  was  void,  the  Clock  Makers  Company  not 

Tit.38.  c.  2.  bdsg  capable  of  taking,  yet  that  the  trust  was 

sufficiently  created  to  fasten  itself  upon  any  estate 
the  law  might  raise ;  theref<H«  that  the  heir  at  I»w 
was  a  trustee  for  the  uses  of  the  will. 
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CHAPTER  11. 

Of  the  Rules  by  which  Trust  Estates  of  Freehold  are 

governed. 


\p  A  Trwi  k  e^uioaleni  to  ike 
legal  Oumerthip. 

5,  Trusts  are  aUenahle. 

9.  DeviecAle  and  descendible. 

9.  May  he  pUaik4» 
10.  And  also  limited  for  Ufe, 
11«  Subject  to  Curtesy. 
1S«^  Bui  not  to  Dower. 
'S2.  Nor  io  Ereebeneh. 
25,  Sutgcct  to    Forfature  for 
Treason. 


27.  But  not  for  FeUmy. 

29.  Not  subject  to  Escheat. 

30.  Liable  to  Crown  Debts. 

31.  And  to  Debts  due  to  prwate 
*  Persons. 

35.  Merge  in  the  Legal  Estate* 
'  37.  Where  a  Legal  Estate  is  a 

Bar  in  Eject^nent. 
40.  Where  a  Reconveyance  will 

be  presumed. 


Section  1. 

TT71S  have  seen  that  trust  estates  owe  their  <»igin  a  Tmn  it 
▼  ^    to  the  strict  construction  given  by  the  conrts  ^Xeieffal 
of  l«w  to  tiie  statute  of  uses ;  in  consequence  of  which  Ownerebip. 
ttie  Comt  of  Chancery  interposed  its  authority.    But 
m  tJie  exerciw  of  this  jurisdiction,  the  inconveniences 
with  which  uses  were  attended  have  been  avoided ; 
for  although  the  court  first  laid  it  down  that  a  trust, 
being  in  fact  a  use  not  executed  by  the  statute,  ought 
to  be  regulated  by  the  rules  which  had  been  established 
respecting  uses,  before  they  were  changed  into  legal 
estates ;  yet  this  was,  in  many  instances,  departed  l  Ves.  357* 
from  ;  it  being  found  much  more  convenient  to  con- 
sider a  trust  estate  as  equivalent  to  the  legal  ownership ; 
and  tb  regulate  it  in  the  same  manner  as  the  legal 


Ii9l 


484  TiUe  XII.    Trust.    Ch.  ii.  %  ^"-5, 

Burgess  v.  ^.  Lord  Mansfield  has  laid  it  down  that,  in  the 

Tit.  30/        consideration   of   a  court 'of  equity,  the  cestui  qtx 

trust  is  actually  and  absolutely  seised  of  the  freehold. 
That  the  legal  consequences  of  an  actual  seisin  shall 
ensue  :  it  being  a  maxim  that  equity  follows  the  law, 

WattB  ?.BaU,  which  was  a  safe,  as  well  as  a  fixed  principle  ;  as  it 

made  the  substantial  rules  of  property  certain  and 

1  BroR.271.  uniform.     And  Lord  Thurlow  has  said  that,  in  many 

acts  of  parliament,  an  equitable  estate  was  considered 
the  same  as  if  it  were  a  legal  estate.  That  the  words, 
seised  in  law  or  in  equity,  in  the  qualification  act, 
showed  that  the  word  seised  was  applicable  to  both. 
And  that  the  word  seisin  extended  to  being  seised 
in  equity. 

Tit.  1 1.e. 2.       3.  A  trust  estate  still  however  retains  some  few 

^  qualities  of  a  use.     Thus  confidence  in  the  person  is 

necessary  to  the  existence  of  a  trust :  so  that  even  at 
this  day  if  a  trustee  sells  the  land,  for  k  valuable  con- 
sideration, to  a  person  who  has  no  notice  of  the  trust, 

infra,  c.  4.      the  purchaser  will  not  be  compdled,  in  Chancery,  to 

execute  it. 

4.  As  for  privity  of  estate,  it  was  formerly  held  to 
be  as  necessary,  as  confidence  in  the  person.  But 
this  seems  to  be  now  altered ;  for  Lord  Mansfield  has 

1  Black  R.     said«  <<  that  part  of  the  old  law'which  did  not  allow 

^^^'  any  relief  to  be  given  for  or  sfpinst  any  estates  in  the 

post,  does  not  now  bind,  by  its  authority,  in  the  case 
of  trusts." 

Tit.  30.  It  seems  however  to  be  understood,  that  a  lord  by 

escheat  is  not  bound  to  execute  a  trust. 

Tnuto  are  5.  Any  disposition  of  a  trust  estate  by  the  cestui 

•^*^»*^^®'       que  trust  was  formerly  binding  on  the  trustees,  in  a 

court  of  equity.  But  it  is  enacted  by  the  statute  of 
frauds,  S  9$  ^^  that  all  grants  and  assignments  cf  any 
trust  or  confidence  shall  be  in  writing,  signed  by  the 
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'party  granting  or  assigning  the  same>  or  else  shall  be 
utterly  void  and  of  none  effect." 

6.   Although  by  the  statute  1  Rich.  III.  c.  1.  the  Tit. i i.e. 2. 
conveyance  of  a  person,  having  only  a  use,  was  made  ^  ^^' 
good  against  the  feoffees  to  use ;  yet  it  does  not  ap- 
pear to  have  been  ever  held  ih^t  a  cestui  que  trust  STermU, 
coidd  convey  any  thing  more  than  a  trust ;  and  in  all  ^^^* 
those  cases  where  there  has  been  a  conveyance  from 
a  cestui  que  trusty  the  legal  estate  has  been  considered 
as  still  remaining  in  the  trustee.  ^ 

7-  It  was  laid  down   by  Lord  Nottingham    in  2  cha.  Ca. 
.33  Gha.  II.  as  a  general  rule,  "  that  any  legal  convey-  78. 
ance  or  assurance,  by  a  cestui  que  trusty  shall  have  the 
same  effect  and  operation  upon  a  trust,  as  it  should 
have  had  upon  the  estate  in  law,  in  case  the  trustees 
had  executed  their  trust." 

8.  Trust  estates  are  also  devisable,  as  will  ]be  showii  Devisable  and 
hereafter :  where  they  are  not  devised,  they  will  de-  E®*^®"^^^^®' 

•^  — '         ^  Xit  38.  c.  3. 

scend  to  fhe  heir  of  the  person  who  was  last  entitled 

to  them,  in  the  same  manner  as  legal  estates.  Tit.  29.  c.  3. 

9.  It  was  formerly  held^  that  a  trust  estate,  being  May  be 
merely  the  creature  of  a  court  of  equity,  was  not  ?°J?*^!I?* 
within  the  statute  De  Doms :  therefore,,  that  where  a  256. 
trust  estate  was  limited  to  a  person  and  the  heirs  of 

his  body,  he  might,  after  issue  had,  bar  such  issue  by  Bowater 
a  feoffment,  bargain  and  sale,  or  will :  this  is  now  v.  Ellis, 
altered,  and  it  is  fully  settled  that  a  trust  estate  may 
be  entailed  in  the  same  manner  as  a  legal  one  ;  and  Kirkham, 
that  such  entail  can  only  be  barred  by  fine  or  recovery ;  ]J[^^  5^0 
which  will  have  the  same  effect  on  a  trust  estate  tail,  Tit.  35  &  36. 
as  on  a  legal  one. 

10.  A  trust  estate  may  also  be  limited  to  a  person  And  also 
for  life :  but  in  such  case  no  fine,  or  other  assurance,  ^wfe  *^  ^^^ 
by  the  cestui  que  trust  for  life,  will  operate  as  a  for- 
feiture of  his  estate.   . 

lis 
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Subject  to  11.  Although  no  person  could  be  tenant  bj^ 

TU.  Ti.c. 2.   curtesy  of  a  use,  before  the  statute  27  Henry  VIU^ 
§  34.  because  the  wife  could  have  no  seisin  of  a  use*  yet 

it  has  been  determined  by  the  Court  of  C3ianoeiy, 

that  a  husband  may  now  be  tenant  by  the  curtesy 

of  a  trust  estate  of  freehold. 

Watts  T.  12.  A  person  having  two  daughters,  devised  his 

1  P. Vms.     lands  to  trustees  and  their  heirs,  in  trust  to  pay  his 

108.  debts,  and  to  convey  the  surplus  to  his  daughters 

equally.  The  eldest  daughter  brought  her  bill  for  a 
partition ;  and  the  only  question  was»  whether  the 
husband  of  the  youngest  daughter  should  have  an 
*  estate  for  life  conveyed  to  him,  as  tenant  by  the  cur- 
tesy. The  husband,  in  his  answer,  had  sworn  that  he 
marriisd  the  younger  daughter  upon  a  presumption 
that  she  was  seised  in  fee  of  a  legal  estate  in  the 
moiety  :  that  at  the  time  oi  the  marriage  she  was  in 
^  the  receipt  of  the  profits  of  such  moiety ;  and  it  was 

admitted  that  this  trust  was  not  discovered  tiU  after 
the  death  of  the  younger  daughter.  Lord  Cewpv 
decreed  that  trust  estates  ought  to  be  goveiiied  by 
the  same  rules,  and  were  within  the  smpe  reasm,  ^ 
legal  estates.  That  as  the  husband  should  have  been 
tenant  by  the  curtesy,  had  it  been  a  legal  estate,  so 
3  P.  Wms.      should  he  be  of  a  trust  estate.   And  if  there  were  not 

the  same  rules  of  property  in  all  courts,  all  things 
▼.Inglis,  would  be  as  it  were  at  sea ;  and  ynder  the  greatest 
Tit.  15.  c.  3.    uncertainty. 

13.  Where  an  estate  is  vested  in  tnuitees,  for  the 
sole  and  separate  use  of  a  married  womim,  her  hus- 
band will  not  be  entitled  to  curtesy.  For  in  that 
case  it  is  the  evident  intention  of  the  parties  to 
exclude  the  husband  from  any  interest  vp  the  estate. 
Uearie  v.  14.  Xiaads  were  devised  to  trustees  and  4lmr  lieini 

'^   *"  '    in  trust  to  ^ply  the  rents  and  profits  to  the  sole  and 


234. 
Cashborae 


IMfXII.    Trwt.    a.ii.  §14.  487 

separate  use  of  the  testator's  daughter,  Mrs.  Wins-  i  Vet.  296. 
more,  during  her  life,  and  to  permit  and  sufier  her  to 
dispose  of  the  lands  to  such  persons  as  she  should 
appoint  Her  husband  claimed  to  be  tenant  by  the 
curtesy,  because  the  inheritance  descended  to  Tit.  32.  c.  13. 
Mrs.  W.  until  appointment ;  and  therefore  she  had 
a  trust  estate  in  fee. 

Lord  Hardwicke  said  that  Mr.  Winsmore  could 
not  be  considered  as  tenant  by  the  curtesy.  Under 
the  will,  the  rents  and  profits  were  to  be  applied  to 
the  sole  and  separate  use  of  Mrs.  W.  with  power  to 
dispose  of  the  land.  What  was  the  efiect  of  this  ? 
The  whole  legal  estate  of  inheritance  was  in  the  trus- 
tees. However,  it  was  said,  a  husband  might  be 
tenant  by  the  curtesy  of  a  trust.  But  consider  what 
was  necessary  to  make  a  tenant  by  the  curtesy ;  the 
wife  must  have  the  inheritance,  and  ther«  must  be 
likewise  a  seisin  in  deed  in  the  wife,  during  cover- 
ture. It  was  true  she'liad  the  inheritance,  because 
it  descended,  till  the  execution  of  the  power.  But 
then  the  father,  whose  estate  it  was,  had  made  the 
daughter  a  feme  sole,  and  had  given  the  profits  to 
her  separate  use ;  therefore  what  seisin  could  the 
husband  have  during  the  coverture  :  he  could  neither 
come  at  the  possession,  nor  the  profits.  Was  there 
any  equitable  seisin  of  the  husband,  none  at  all ;  and 
to  admit  there  was,  would  be  directly  contrary  to  the 
father's  intention  j  therefore  neither  in  law  or  equity 
was  the  husband  tenant  by  the  curtesy.* 


•  la  (he  case  of  Roberts  v.  IKxwelU  1  Atk.  607.  determined  ten 
ye«rs  before  this  one*  Lord  Hardwicke  appears  to  have  held  a  dif- 
ferent opinion  from  that  which  he  laid  down  here.  But  it  may  be 
fairly  presumed  that  the  authority  of  the  last  case  would  be 
preferred. 

114  i 


488  Tiik  XIL    Trua.    Ch.u.  %  15-^19. 

But  not  to         15.  It  might  have  been  expected^  that  where  the 
®^  T*  Court  of  Chancery  deviated  so  far  from  the  old  lam 

of  uses,  as  to  allow  a  tenancy  by  the  curtesy  of  & 
trust  estate,  it  would  have  extended  the  same  indul- 
gence to  dower,  being  a  right  strongly  favoured  by 
the  common  law.  Yet  it  has  been  long  settled  that 
a  widow  is  not  dowable  of  a  trust  estate  :  whether 
the  husband  himself  has  parted  with  the  legal  estate ; 
or  a  trust  estate  has  descended  upon,  or  been  limited 
to  him. 
Colt  V.  Colt,  16.  The  first  time  this  point  appears  to  have  been 
134^  ^    '       determined,  was  in  12  Cha.  II. ;   and  though  this^ 

doctrine  has  been  followed  by  subsequent  Chancel- 
lors, yet  they  have  always  expressed  their  regret  at 
being  bound  by  such  a  precedent.  But  so  many 
cases  of  this  kind  have  arisen,  and  the  determinations 
have  been  so  uniform,  against  the  claim  of  dower, 
out  of  a  trust  estate,  that  it  is  not  probable  any 
alteration  will  be  made  in  this  respect. 
Bottomley  17.  A  husband    before    marriage    conveyed    bis 

-Pre "inCha.  estate  to  trustees  and  their  heirs,  in  such  manner  as  ta 
^^-  put  the  legal  estate  out  of  him.    It  was  determined, 

that  though  the  trust  estate  was  limited  to  him, 

and  his  heirs,  yet  his  widow  should  not  be  endowed 

of  it :  that  the  court  had  never  gone  so  far  as  to  allow 

dower  in  such  a  case. 

Ambrose  >.         18.  *A.  purchased  an  estate  in  the  names  of  two 

1  P.  Wins,      trustees,  who  acknowledged  the  trust  after  his  death. 

321.  Upon  a  claim  made  by  his  widow  to  dower,  it  was. 

Printed         decreed  that  she  was  not  dowable.     The  decree  was 

Cases,  1717.  affirmed  in  the  House  of  Lords. 

Tit.  28.  c.  2.       19*  In  the  case  of  Chaplin  v.  Chaplin,  a  question 

arose,  whether  the  widow  of  the  ce^tid  que  trust  of  a 
rent-charge  was  entitled  to  dower  out  of  it.  Lord 
Talbot  observed,  that  by  the  preamble  of  the  statute 
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of  tises  it  was  recited,  that  by  means  of  those  uses, 
the  wife  was  defeated  of" her  dower;  by  which  it   ' 
appeared  that  the  wife  of  cesttd  queuseyras  not  dow- 
able  at  common  law ;  if  so  then,  as  at  common  law, 
a  use  was  the  same  as  a  trust  was  now,  it  followed 
that  the  wife  could  no   more   be  endowed  of  a 
trust  now,  than  at  common  kw,  and  before  the  sta- 
tute, she  could  be  endowed  of  a  use  j  so  that  there 
was  the  opinion  of  the  whole  Parliament  on  the  point. 
That  it  had  been  the  common  practice  of  conveyto- 
cers,  agreeable  thereto,  to  place  the  legal  estate  in 
trustees,  on  purpose  to  prevent  dower ;  wherefore  it 
would  be  of  most  dangerous  consequence  to  titles, 
apd  throw  things  into  confusion,  contrary  to  former 
opinions,  and  the  advice  of  so  many  leiimed  and 
eminent  men,  to  let  in  the  claim  of  dower  upon  trust 
estates.    He  took  it  to  be  settled  that  the  husband 
should  be  tenant  by  the  curtesy  of  a  trust,  though  the 
wife  could  not  have  dower  thereof;  for  which  diver- 
sity,  as  he  could  see  no  reason,  so  neither  should  he 
have  made  it ;  but  since  it  had  prevailed,  he  would 
not  alter  it    Tliat  there  did  not  appear  to  be  so 
much  as  one  single   case,  where,  abstracting  from  Att  6en> 
all  circumstances,  it  had  been  determined  there  should  ''•  ^^^ 
be  dower  of  a  trust  Forrest  138. 

20.  Sir  J.  JekyU  has  attempted  to  distinguish  2  P  Wos 
between  the  case  of  a  trust  created  by  the  husband  708* 
himself,  and  a  trust  created  by  another  person.  In 
the  first  case  he  admits  it  to  be  a  settled  point,  from 
the  authority  of  the  preceding  cases,  that  the  wife 
cannot  have  dower ;  because  it  must  be  presumed 
the  trust  was  created  for  the  sole  puipose  of  barring 
dower.  Accordingly  it  had  been  the  common  prac- 
tice  for  purchasers  to  take  a  conveyance  of  the  legal 
estate  in  a  trustee's  name,  to  preveiit  dower.    But 
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in  the  second  case,  where  a  trust  estate  di 
or  came  to  the  husband  from  another  person  it  wai 
different  This  distinction  has  however  been  ex- 
ploded by  Lord  Hardwicke^  in  a  case  which  will  be 
stated  hereafter. 

21.  It  is  also  laid  down  by  Sir  Joseph  JekyB,  that 
where  a  particular  time  is  appointed  for  conveying 
the  legal  estate  to  the  husband,  and  he  outlives  that 
time,  without  obtaining  such  conveyance,  his  widew 
shall  notwithstanding  be  entitled  to  dower  in  equity  \ 
for  where  an  act  is  to  be  done  by  a  trustee,  that  is 
looked  on  as  done,  which  ought  to  have  been  done. 
But  this  doctrine  is  not  supported  by  the  decree  in 
the  case  referred  to,  without  the  additional  propou- 
tion,  that  4  widow  was  dowable  of  an  equity  of 
redemption  in  fee.  It  was  a  mortgage  in  fee,  sad 
not  paid  off  during  the  coverture.  If  the  trustee 
therefore  had  conveyed,  he  would  have  conveyed  an 
equity  of  redemption  only,  subject  to  a  mortgage  id 
fee }  and  the  widow  would  not  have  been  entitled  te 
dow^r,  unless  she  was  dowable  out  of  such  eqwiy  of 
redemption,  which  she  was  not.  This  therefore, 
though  said,  will  not  support  the  decree ;  and  the 
proposition  is  too  important,  and  contradicted  by  tee 
many  analogies,  to  be  hazarded  upon  this  Jietum 
alone. 

22.  It  is  said  in  the  case  of  Otway  v.  Hudscm, 
2  Vem.  i5i83.  that  the  vHidow  of  a  cestm  qm  intti^i 
a  copyhold  ought  to  have  her  free  benc^,  as  well  as 
if  the  Inisband  had  the  legal  estate  in  him.  But  tUs 
doctrine  has  been  contradicted  in  the  foUowkig  cases. 

23.  A  bill  was  brought  by  a  widow  for  a  eusfeomary 
estate.  The  hudbond's  father  boogfet  the  knds^ 
-which  were  conveyed  to  hhn  and  D.  uni  the  heirs 
of  the  father.    The  iatfaer  devised  the  lan&  to  the 
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husband  in  taU ;  and  D.  wrvived  the  husband. 
The  custom  ww  laid  for  the  wife  to  have  the  whole, 
as  her  free  bench. 

Lord  Hardwicke-—^^  It  is  an  established  doctrine 
now,  that  a  wife  is  not  dowable  of  a  trust  estate. 
Indeed  a  distinction  is  taken  by  ^  J.  Jekyil,  in 
Banks  v.  Sutton,  in  respect  ^to  a  trust,  where  it  de- 
sc^Qids  or  comes  to  a  luisband  from  another,  and  is 
not  creaited  by  himself;  but  I  think  there  is  no 
ground  for  such  a  distinction;  for  it  is  going  on 
Mppositiona  which  will  hold  on  both  sides ;  and  at 
the  latter  end  of  the  report.  Sir  J.  J«  seems  to  be 
very  diffident  of  it,  and  rested  chiefly  on  another 
point  in  equity;  so  that  it  is  no  audiocity  in  this  ease. 
But  there  is  a  late  authority  in  direct  contradiction 
to  the  distinction  above  tiJ^n  in  Banks  v.  Sutton ; 
the  case  of  the  Attorney  General  v.  Scott  The  Fometias. 
cnly  case  for  the  plaantiff  is  that  of  Otway  v.  Hudsmi, 
8  Vem.  ^88 ;  there  it  was  free  bench,  and  is  so  called 
Jiace;  but  it  appears  plain  to  be  oidy  custooiaiy 
Sfomer.  Free  bench  is  merely  a  widow's  estate  in 
each  lands  as  the  husband  dies  seised  of,  not  that  he 
is  seised  of  during  the  coverture ;  as  dower  is.  There  '^^^  ^^^  <^-  3- 
were  many  circumstances  in  the  case  of  Otway  v. 
Hudson ;  it  was  decreed  on  the  endeavour  of  the 
husband  to  get  the  legal  estate  surrendered,  and  the 
refusal  of  the  trustees ;  and  grounded  on  his  will:  but  Forder  v. 
as  to  the  general  doctrine  at  tiie  lattv  end,  it  is  not  ^^\  521 
w^arranted  by  the  decree."    The  bill  was  dismissed* 

24.  Where  a  man,  immediately  before  his  marriagiB,  Tit.  32.  c.  26. 
j^vately  and  secretly  coov^  his  estate  to  a  trustee 
for  himself,  in  order  to  defeat  his  wife  of  dower,  such 
eonveyance  viU  be  deemed  fraudulent  and  void« 

95.  Befwe  the  statute  of  uses,  the  king  was  not  subjectto 
«Btitled   to  aay  upe  upon  an   attainder  for  high  J^^"""^ 
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.treason  of  the  cestui  que  met  as  is  mentioned  in  the 
preamble  of  that  statute :  so  that  afterwards  trusts 
were,  by  an  analogy  drawn  from  uses,  also  protected 
'from  forfeiture,  upon  an  attainder  of  the  cestui  que 
trust  for  high  treason^  By  the  statute  33  Hen*  VIII. 
c.  20.  it  is  enacted,'  *'  that  if  any  person  shall  be 
attainted  or  convicted  of  high  treason,  the  king  shall 
have  as  much  benefit  and  advantage  by  siich  attainder 
as  well  of  uses,  rights,  entries,  and  conditions,  as  of 
possesions,  reversions,  remainders,  and  all  other 
things,  as  if  it  had  been  done  and  declared  by 
authority  of  parliament/' 
1  P.  C  248.        26.  Lord  Hale  has  observed,  that  at  the  time  when 

this,  statute  was  made,  there  could  be  no  use  but  that 
which  is  now  called  a  trust ;  and  although  it  was  deter- 
mined in  Abingdon's  case,  that  a  trust  estate  of  free- 
hold was  not  forfeited  by  attainder  of  treason,  yet  that 
resolution  could  not  be  reconciled  with  the  statiite 
S6  Henry. VIII.,  as  the  uses  there  mentioned  could 
be  nothing  but  trusts ;  therefore  he  was  of  opinimiy 
that  upon  an  attainder  for  high  treason  of  the  cestui 
que  trust  of  an  inheritance,  the  equity  or  trust  was 
forfeited ;  though  possibly  the  land  itself  was  not 
forfeited. 
But  not  for  27.  Whatever  may  be  the  case  in  an  attainder  for 
^^^'  high  treason,  it  has  been  determined  that  an  attain- 
der for  felony  is  not  within  the  statute  S3  Henry  VIU. 
Therefore,  in  such  a  case,  neither  the  land,  nor  the 
trust  becomes  forfeited  ;  for  the  king'  has  his  tenant 
as  before,  namely  the' trustee. 
Au.  Geo*  28.  Freeman  Sands  being  attainted  of  felony,  for 

TlliJe,  P.  C.  ^^  murder  of  his  brother,  and  having  a  trust  estate 
249-  in  lands  held  of  the  King,  of  which  Sir  George  Sands 

had  the  l^al  estate ;  the  Attorney  General  prefened 
an  information  in  the  Exchequer  against  Sir  G,  Sands^ 
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to  have  a  conveyance  of  the  legal  estate  to  the  King. 
The  Court  resolved,  that  although  Freeman  Sands  had 
the  trust  of  the  land  at  the  time  of  his  attainder,  yet 
inasmuch  as  Sir  6.  Sands  continued  sdsed  of  the 
lands,  and  so  was  tenant  to  the  King,  though  subject 
to  the  trust,  yet  the  trust  was  not  forfeited  to  .the 
Crowii ;  but  that  Sir  G.  Sands  should  hold  the  lands 
for.  his  own  benefit,  discharged  firom  the  trust*         '  «. 

29.  A  trust  estate  of  inheritance  does  not  escheat  Not  subject 
to  the  Crown  by  the  death  of  the  cestui  que  trust  intii^.  3™.^^^^ 
out  heirs.    But  the  trustee  will  *  hold  the  land  dis-  Wheate, 
charged  from  the  trust- •.  Tit.  30. 

.30.  It  is  somewhat  doubtful  whether  tnists  were  Liable  to 
originally  liable  to  Crown  debts.     But  by  the  statute  3  cha.  r!  20! 
13  Eliz.  c.  4.  §  5.  it  is  enacted,  that  if  any  person 
who  is  an  accountant,  or  indebted  to  the  Crown,  shall 
purchase  any  laujds  in  the  names  of  other,  persons,  to 
his  own  use;  all  such  lands  shall  be  taken  for  the  Tit.  14. 
satisfaction  of  the  debts  due  by  such  persons  to  the 
Crovm. 

31.  When  trust  estates  of  freehold  were  established'  And  to  Debts 
hy  the  Court  of  Chancery,  it  was  there,  held,  by  J^reon^"^^ 
analogy  from  the  old  law  of  uses,  that  they  were  not  Bennet 
subject  to  debts,  nor  assets  in  the  hands  of  the  debtors  1  cha.  Ca.  12. 
heirs. 

32.  To  remedy  this,  it  was  enacted  by  the  statute  29  Cba.  II. 
of  frauds,  «  That  it  shall  and  may  be  kwful  for  every  ^-  ^-  *  ^^* 
sheriff  or  other  officer,  to  whom  any  writ  or  precept 

shall  be  directed,  upon  any  judgement,  statute,,  or 
re^rognizance,  to  do,  make,  and  deliver  execution  unto 
the  party  in  that  behalf  suing,  of  all  such  lands,  tene* 
ments,  &c.  as  any  other  person  or  persons  shall  be 
seised  or  possessed  in  trust  for  him  against  whom 
execution  is  so  sued,  like  as  the  sheriff  or  other  officer 
might  or  ought  to  have  done  if  the  said  party  against 
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-whom  tfxecntidn  idiaU  be  86  soed  bad-been  Mkied  of 
siieh  kuMb,  tmiementi,  &c«  of  such  estate  as  they  be 
seised  ei  m  tmst  for  him  at  the  t&ne  c€  the  said 
execution  sued,  which  hmdg  tenements,  &c.^  by  force 
aodtirtue  of  such  executbn,  shaH  accorvBa^be 
held  and  enjoyed  freed  and  discharged  from  all  in- 
cMibrances  of  snch  fef^n  or  persons  as  shall  be  so 
seised  or  possessed  in  trust  fer  the  person  against 
wfemn  such  exeeutieti  shall  be  sued:  and  if  any  eeMid 
qm  trwt  shall  dfe  learning  a  trust  in  fee  smpfle  to 
descend  to  his  heir,  then  and  in  eveiy  such  case, 
such  trust  shall  be  deemed  imd  tdken,  and  is  kex^y 
declared  to  be,  assets  by  descent;  add  the  heir  shall 
be  Uable  to  and  chitfgeable  with  the  obiigation  of 
his  ancestors^  for  and  by  reason  ci  such  assete,  as 
ftdly  and  am^y  as  he  m%ht  or  ought  to  have  been, 
if  Ihe  estate  in  law  had  descended  to  him  in  posses- 
.  sion,  in  like  manner  as  the  trust  descended^'' 

Tit.  14.  f  71.     39.  It  has  been  held,  that  tf  a  trustee  has  conveyed 

away  the  lands,  by  the  direction  of  the  cestui  qm  tnxt^ 
befom  execution  sued,  tb^  cannot  be  taken  m 
execatidn. 

2  Atk.3».        34.  Where  a  trust  estate  deidcends  on  the  henr  at 

hvw,  though  it  may  be  necessai^y  to  resort  to  equity 
to  reduce  it  into  possession,  yet  it  will  be  considered 
as  legal,  and  not  equitable  assets:  a  trust  estate 
being  made  assets  by  the  statute. 

Meisein  die      95«  Itest  estates  are  in  all  cases  subject  €o  merge 

legal  Estate,  j^  ^j^^  j^gj^j  estate,  whenever  both  estates  come  to  the 

Wader.        same  person :  for  a  man  cannot  be  a  trustee  for  him- 
1  Bro.  R.  363.  ^^'  ^^  ^"  *  modem  case  Loird  Thuriow  said  it  was 


iriffht      universally  true,  that  where  the  estates  unite,  the 


Goodi 

\Z^.\^,  eVii(»ble  nuist  me.^  in  the  legaL 

3Ve8.JuQ.       d0»  In  a  subsequent  case  Lord  Alvanley  said,**  An- 

^^^'  odMT  position  ^m^  maintafiied  in  a  latitude  that  would 
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create  infinite  confusion.  That  where  there  is  in  the 
same  person  a  legal  and  equitable  interest,  the  former 
absorbs  the  latter.  I  admit  that  where  he  has  the 
same  interest  in  both^  he  ceases  to  have  the  equitable 
estate*  and  has  the  legal  estate,  upon  which  this  court 
will  not  act,  but  leaves  it  to  the  rules  of  law.  But  it 
mu9t  be  understood  always  with  this  restriction,  that 
it  holds  only  where  the  l^gal  and  equitable  estates  are 
co^xtentive»  and  commensurate ;  but  I  do  not  by 
any  means  admit,  that  where  he  has  the  whole  legal 
estate  and  a  partial  equitable  estate,  the  latter  sinks 
into  the  former ;  for  it  would  be  a  disadvantage  to 
him/' 

37*  It  is  a  rule  of  law,  that  in  an  ejectment,  the  Whersstogai 
plaintiff  must  recover  upon  the  strength  of  his  own  ^^^  m  ^cou 
title  ;  and  cannot  found  his  claim  on  the  weakness  of  ^^^^^ 
that  of  the  defendant ;  for  possession  gives  the  defen« 
dant  a  ri^t  against  every  man  who  cannot  show  a 
good  title.    The  party  who  would  change  the  posses* 
sion,  must  first  establish  a  leffX  title  in  himself:  there- 
fore  where  it  can  be  shown  by  the  defendant  that 
the  legal  title  is  not  in  the  jitmtiS,  he  cannot  recover 
in  the  action. 

98«  It  was  formerly  held  that  an  outstanding  legal  3  Bum  1901. 
estate  should  not  be  set  up  as  a  bar  in  qectment,  ^^'^{ 
to  the  cestui  que  trust,  where  he  was  entitled  to  the 
benefit  of  the  whole  legal  estate.  But  Lord  Mana* 
field  has  said,  the  rule  only  was,  that  the  legal  estate 
should  not  be  set  up,  to  defeat  the  cestui  que  trust,  in 
s  dear  case ;  for  where  the  trust  was  perfectly  mani» 
fest,  the  rule  stood  upon  strong  and' beneficial  princi* 
pies ;  because  in  ejectment  the  question  wa%  who 
was  entitled  to  the  possession.  But  if  a  trust  was 
doubtfid^  a  court  of  law  would  not  decide  upon  it  in 
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an  ejectment ;  it  must  be  put  into  another  way  of 
inquiry.    . 
8  Term  R.       .39.  This  doctrine  has  been  denied  by  Lord  Kenyon, 

who  has  said,  that  '*  if  it  appear  in  a  special  veidict, 
or  a  special  case,  that  the  legal  estate  is  outstanding 
in  another  person,  the  party  not  clothed  with  that 
l^^al  estate,  cannot  recover  in  a  court  of  law.    And 
in  this  respect  I  cannot  distinguish  between  the  case 
of  an  ejectment  brought  by  a  trustee  against  the  cestui 
que  trust,  and  an  ejectment  brought  by  any  other 
pe]:son. 
Wbere  a  Re-      40,  In  the  case  of  Lade  v.  Holford  it  appears  to 
^1bepr€-    ^^^^  '''^^^  agreed,  that  where  the  beneficial  occupa- 
*"r  ^  Qoi  ^^^  of  an  estate,  by  the  possessor,  has  given  reason  to 
Doiig/721.    suppose  that  possibly  there  may  have  been  a  convey- 
ance of  the  legal  estate,   to  the   person    who   is 
equitably  entitled  to  it ;  a  jury  may  be  advised  to 
presume  a  conveyance,  of  the  legal  estate.    And 
this  doctrine  is  confirmed  by  the  following  case. . 
Hilary  v.  41.  Upon  a. bill  in  Chancery  for  the  specific  per- 

12  V^'  239    ^ormance  of  an  agreement  to  purchase  a  £urm,  the 

defendant  objected  to  the  title.  The  estate  appeared 
to  have  been  conveyed  in  1664  by  way  of  indemnity : 
and  as  to  one  moiety  of  the  estate,  there  was  no  pro- 
vision for  reconveying  it ;  as  to  the  other  moiety 
there  was  such  a  provision  after  the .  death  of  two 
persons  then  living,  and  eleven  years  after.  In  a 
family  settlement  executed  in  1694,  the  conveyance 
of  1664  was  excepted.  From  that  time  no  notiee 
was  taken  of  it ;  but  the  estate  was  conveyed  by  the 
persons  in  possession,  as  if  they  were  seised  c^  the 
legal  estate.  So  that  the  owners  had  acted  as.  pro- 
prietors of  the  fee  simple  for  a  hundred  and  forty 
years;  and  no  claim  appeared  to  have  ever  been 
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made  on  the .  estate,,  under  the  deed  of  indemnity* 
The  objection  to  the  title  was  founded  on  the 
legal  estate's  being  outstanding.  To  which  it  was 
answered,  that  a  rec6nveyance  of  it  ought  to  be 
presumed. 

Sir  W.  Grant  said,  that  length  of  time  did  not,-  of 
iteelf,  furnish  the  same  sort  of  presumption,  in  this 
case,   that  it  did  in  a  case  of  adverse  possession. 
Long  continued  possession  implied  title  ;  as,  if  there 
was  a  different  right,  the  probability  was,  that  it 
would  have  been  asserted.     But  undisturbed  enjoy- 
ment did  not  show  whether  the  title  was  equitable  or 
legal.     It  did  not  follow  however  that  a  conveyance 
of  the  legal  estate  could  not  be  the  subject  of  pre- 
sumption ;  though  the  presumption  was  made  upon  a 
different  ground.     Lord  Kenyon,  though  disinclined 
to  permit  ejectments  to  be  maintained  upon  equitable 
titles,  always  admitted  that  it  might  be  left  to  the 
jury  to  presume  a  conveyance  of  the  legal  estate. 
On  what  ground  was  such  presumption  to  be  made  ? 
On  this,  that  what  ought  to  have  been  done,  should 
be  presumed  to  have  been  done :  when  the  purppse 
was    answered    for    which     the    legal    estate  was 
conveyed,  it  ought  to   be    reconveyed.     Presiunp- 
lions  did  not  always  proceed  on  a  belief  that  the 
thing  presumed,  had  actually  taken  place.    Grants 
were    frequently    presumed,     as    Lord    Mansfield  Cowp.  215. 
had   said,  merely   for    the  purpose,    and  from    a 
principle  of  quieting  the  possession.     There  was  a3 
much  occasion  for  presuming  conveyances  of  legal 
estates:   as  otherwise  titles  must  for  ever  remain 
imperfect,  and  in  many  respects  unavailable  j  when, 
from  length  of  time,  it  became  impossible  to  discover 
in  whom  tlie  legal  estate,  if  outstanding,  was  actually 
vested.    If  it  could  be  ascertained  at  what  period  the 
VoL-L  Kk 
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legal  estate  ought  to  have  been  nconv^yied,  he  law 
no  reason  wkj  the  presHfnption  of  its  beiqg  recon- 
vejed,  at  that  period,  6h<mld  n^t  be  madft.  Hie 
difficulty  was,  that  by  the  deed  of  1064  it  wat  only  is 
to  a  moiety  of  the  estate,  that  any  time  was  Himttd 
for  the  reconveyance.  It  could  not  however  be 
meant  that  the  legal  estate  in  any  part  should  con- 
tinue outstanding  for  ever.  The  conveyance  of  it 
was  made  for  a  purpose  that  must  have  some  ijomL 
It  was  by  way  of  seeiarity  against  the  eviction  of 
anodier  estate.  At  what  precise  motnent  tfas  danger 
of  eviction  ceased,  it  was  impossible  to  say ;  but  if 
the  time  that  had  elapsed  without  claim,  one  hundred 
and  fbrty  years,  did  not  furnish  the  infio^nce  that 
none  could  be  made,  he  did  not  know  what  period 
.  would  be  sufficient  for  that  purpose.  Mere  possi- 
bilities ought  not  to  be  regarded.  T%e  Court,  ss 
Lord  Hardwicke  said  in  the  ease  of  LyddaU  v. 
2  Atk.  19.      Weston,   «•  must  govern  itself  by  a  motsl  oertamty  i 

&r  it  is  impossiUe,  in  the  nature  of  things,  there 
should  be  a  mathematical  certainty  of  a  good  ttde^** 
The  evidence  of  actual  reconveyance  was  d^t,  and 
inconclusive.  But  on  the  general  grounds  he  had 
before  stated^  he  conceived  there  was  no  court  befim 
which  a  question  concerning  this  title  could  coom, 
that  would  not,  under  all  the  cireuaistaaces  of  the 
case,  presume,  or  direct  a  juiy  to  piesume>  that  th^ 
legal  estate  had  be^i  reconveyed.  It  was  tiierefofe 
such  a  title  as  a  purchaser  might  safely  take.  And 
decreed  accordingly. 
Thg  decree  was  affirmed  by  Lord  Erskine. 
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5 1 .   Where  a  Term  is  a  Bar  in 
Ejectment. 


Section  1. 

THE  principles  upon  which  tenns  for  years  v^  Ante.  c«  i 
beid  not  to  be  a£fected  by  the  statute  of  uses,  ^  ^^^ 
haYe  been  already  explBined ;  it  will  now  therefpia 
only  be  necessary  to  state  the  rules  by  which  they  ar^ 
governed. 

S.  Terms  for  years  are  either  vested  in  trustees  for  Terms  in 
the  use  of  particular  persons,  or .  for  particular  pur* 
poMB ;  or  else  upon  trust  to  attend  the  inheritance* 
Jgk  the  first  case  they  are  called  terms  in  gross ;  and 
the  pnsoBS  ^otitled  to  the  beneficial  interest,  haye  a 
right  in  equity  to  call  on  the  trustees,  or  persons  post 
se^aed^of  the  legal  estate  in  the  ternij.  lor  the  /^^tl 
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and  profits ;  and  also  for  an  assignment  for  the  temi 
itself. 

3.  The  cestui  que  trust  of  a  term  has  the  same 
power  of  alienating  and  devising  it,  as  if  he  had  the 
legal  estate.    But  it  should  be  observed,  that  the 

Tit.  11. c. 2.  gtat.  1  Rich.  III.  does  not  extend  to  trust  terms; 
1  Sanders  on  therefore  the  assignment  of  the  trust  of  a  term,  hy 
UflM,  41.      ^^  cestui  que  trust,  will  not  pass  the  legal  estate  in 

the  term. 

4.  The  right  to  a  trust  term  in  gross,  vests  in  the 
Tit.8.  c.  1.    texecutors  or  administrators  of  the  cestui  que  trust; 

"h  28 

Freciin  Cha.  ^^^  where  a  married  woman  is  cestui  que  trust  of  a 

418.  term,  her  husband  has  the  same  riehts  as  if  she  had 

i  Inst.  351 0.   ,     ,      , 

n.i.  '  the  legal  estate. 

Kingv.  Bal-  5.  It  is  said  in  Vernon's  Reports,  that  the  trust  of 
le^t^2  Vern.    ^  ^^^^^  ^  ^^^  assets  at  law,  within  the  statute  of 

frauds,  for  that  statute  only  extends  to  a  trust  of 
Creditors  of  j  lands  held  in  fee  simple.  But  it  is  equitable  assets, 
Tit.  15.  c.  3.  ^  ^^  hands  a£  the  executor. 

6.  Terms  of  this  kind  ate  in  general  governed  by 

the  same  rules  as  legal  ones ;  except  >that  trust  terms 

in  gross  are  capable  of  being  settled  in  a  mamier  not 

Tit.  3a.  c  13.  allowed  in  the  limitation  of  legal  terms ;  of  which  an 

account  will  be  given  hereafter. 
Terms  at-         7.  With  respect  to  terms  attendant  on  the  inheri- 
the  Inherit-   ^i^ce,  they  owe  their  existence  to  the  foUowing  dr- 
•occ.  cumstances:- — ^When  terms  for  years  became  ftdly 

established,  and  the  interest  of  the  termor  was  secured 
against  the  effect  of  fictitious  recoveries,  long  terms 
for  years  were  frequently  created ;  and  although  the 
purposes  for  which  such  terms  had  been  raised  were 
fully  satisfied,  still  the  terms  continued  to  exist,  the 
legal  interest  remaining  in  the  personal  representa* 
tives  of  the  persons  to  whom  they  were  or^inally 
limited.    But  as  the  owners  of  the  ihherkance  were 
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enlitled  to  the  benefit  of  them,  the  terms  became  in 
fact  united  to  the  inheritance,  and  acquired  the  name 
of  terms  attendant  on  the  inheritance ;  for  otherwise* 
the  right  to  such  terms  would  have  gone  to  the  ex- 
ecutors or  administrators  of  the  persons  entitled  to 
the  trust  of  them,  as  part  of  their  personal  estate ; 
and  the  freehold  and  inheritance  would  descend  to 
the  heir  at  law. 

8.  Thus  Lord  Hardwicke  has  said,  "  The  atten-  WiHoughby 
dancy  of  terms  for  years  upon  the  inheritance,  is  the  by,  i  Tem^ 
creation  of  a  court  of  equity  ;  invented  partly  to  pro-  *•  ^^3. 
tect  real  property,  and  paCrtly  to  keep  it  in  die  right 
channel.     In  order  to  it,  this  Court  framed  the  dis-* 
tinction  between  such  attendant  terms,  and  terms  in 
gross  y  notwithstanding  that  in  the  consideration  of 
the  common  law  they  are  both  the  same,  and  equally 
keep  out  the  owner  of  the  fee,  so  long  as  they  subsist. 
But  as  equity  always  considers  who.  has  the  right  in 
conscience  to  the  land,  and  on  that  ground  makes 
one  man  a  trustee  for  another ;  and  as  the  common 
law  allows  the  possession  of  the  tenant  for  years  to  be 
the  possession  of  the  owner  of  the  freehold  ;  this 
Court  said,  where  the  tenant  for  years  is  but  a  trustee 
for  the  owner  of  the  inheritance,  he  shall  not  keep 
out  his  cestui  que  trust ;  nor,  pari  rationey  obstruct  • 
him  in  doing  any  acts  of  ownership,  or  in  making  any 
assurances  of  his  estate.     Therefore,  in  equity,  such 
a  term  for  years  shall  yield,  ply,  and  be  moulded,  ac- 
cording to  the  uses,  estates,  or  charges  which  the 
owner  of  the  inheritance  declares  or  carves  out  of 
the  fee.    Thus  the  dominion  of  real  property  wa& 
kept  entire." 

9.  Mr.  Feame  has  also  observed,  that   "  without  Collect  Jur. 
such  attendancy,  property  in  the  same  lands,  united  ^^^  ^*  ^'  *' 
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in  the  same  owner,  would  take  diffiurent  channela ; 
the  dooiinlon  of  real  estates,  instead  of  beta^  en- 
tire,  become  split  and  divided,  between  tJw  personal 
and  real  repdresentatives ;  and  indeed  leave  the  real 
representatives  very  little  but  the  mere  oame  of  pro- 
perty.  For  an  inheritance  expectsuat  on  a  term  <^ 
any  considerable  duration,  is  of  very  little  value.    So 
necessary  therefore  is  the  attendancy  of  terms,  under 
the  circumstances  above  meotionedt  to  keep  real 
estates  in  a  right  channel,  that  the  very  existence  of 
jeal  property,  as  distinguished  from  the  personid, 
seems  in  a  great  measure  to  depend  upon  it.    For  as 
there  are  few  estates  in  which  tbere  are  not  such 
terms,  if  they  are  not  to  be  considered  as  attendant, 
the  whole  substance  and  value  of*  the  estote  would  in 
them  devolve  to  the  executor,  as  personal  property  ^ 
whilst  the  heir  or  real  representative  would  be  left 
destitute  of  every  thing  but  the  shadow  of  the  in- 
heritance.'' 
How  TeriM       10.  A  term  may  become  attendant  on  the  inherit- 
become  at^     ance,  either  by  an  express  declaration  of  trostt  or 

by  implication  of  law.    Thu8»  where  a  satisfied  term 

is  assigned  to  a  trustee,  upe^  an  express  trust  to 

attend  the  inheritance,  the  owner  of  such  iidierit* 

ance  acquires  a  right  to  the  term,  by  the  declaractioa 

of  the  parties.    But  there  are  many  cases  wheare  no 

such  declaration  is  made ;  it  then  becomes  a  ques* 

tion  in  equity,  whether  it  is  a  term  in  £^oss»  or  a 

term  attendant. 

Francis  Max.      11.  In  cousequence  of  the  maxim  in  equity  that 

TrSiofEq.'  "That  should  have  the  satisfaction,  which  has  sus- 

B.2.C.4  §5.  tained  the  loss  ;*'  it  has  been  often  determiiiedt  that 

where  a  term  is  carved  out  of  the  ieberitance  for  any 
particular  purpose,  when  that  purpose  is  satined,  the 
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teitn  beccmeis  iittAfidaiit  on  the  inheritance }  for  the 
inhftiitiuice  suntdrn*  the  loss,  by  keeping  the  term  on 
fopt»  and  therefore  should  have  it  in  satisfaction. 

IS*  A  woman  befcnre  marriage  luised  a  term  of  Best  v. 
1,000  yeard,  upon  trust  that  her  intended  husband  3  f^^^^s! 
should  receive  the  profits  during  their  joint  lives ;  if  ^7"^* 
they  dhduld  have  any  cdiiklren^  in  trust  for  such 
childrei^  during  the  residue  of  the  term.    The  hus- 
band died  without  ehildir^fi ;  the  wife  survived,  mar? 
ried  uiother  husband*  who  survived,  and  took  out 
administration  to  her.     The  question  was,  whether 
the  term  should  go  to  the  husband,  or  attend  the  in- 
heritaoee*    Lord  Cowper  said,  this  was  only  an  un- 
skflfhl  declaration,  n6t  the  intent  of  the  party :  the 
particular  purpose  being  served,  it  must  attend  the 
inheritance.    If  the  term  and  inheritance  had  been  in 
the  same  h^tnds,  it  would  have  merged ;  so  here  it 
should  be  attendaiit  in  equity* 

13.  Lord  and  Ladiy  Huntingdon  settled  landa  Huntin^doR 
which  were  the  estate  of  Lady  H.  to  the  use  of  do?"2  Sio? 
Liady  H«  for  life,  remainder  to  their  eldest  son  in  Pari.  Ca.  1 . 
tail ;  with  a  power  t6  Lord  and  Lady  H.  to  revoke 
and  Hmit  new  uses.  L<»rd  H.  {H^vailed  on  Lady  H* 
to  exercise  this  powAr  so  far  as  to  demise  the  premises 
for  1,000  years  by  way  of  mortgage,  for  raising  4,^00^ 
for  Lord  H.,  who  covenanted  to  pay  off  the  money. 
Lord  H.  paid  off  the  mortgage,  took  an  assignment 
of  the  term  to  a  trustee  for  himself ;  and  devised  it 
for  the  benefit  of  his  younger  children.  Upon  the 
d^afh  of  Lord  H«  his  ddest  son,  who  took  the  in- 
hefitance,  fHed  his  bill  against  the  personal  repre- 
sentatives of  his  father,  and  the  trustees  of  the  term, 
pra}dng  that  it  might  be  assigned  to  attend  the  in- 
heritance, &ee  fiom  iaeumbrances.  Lord  K.  Wright 
decreed  that  the  plaintiff  must  redeem  the  mortg^e. 

Kk4 


504 


Davidson  v. 
Foley,  ante, 
c.  1.  §  55. 


Tiffin  r. 
Tiffin, 
1  Vern.l. 
Whitchurch 
V.  Whit- 
church, 2  P. 
M'ms.  236. 
9  Mod.  f  24. 

Goodright 
V.  Shales, 
2Wil8.R. 
929. 


•▼.Lang- 
ton,  2  Cha. 
Ca.156. 


TMe  XII.    Trust.   Ch.  m.  § 

But  on  an  appeal  to  the  House  of  Lords,  the  decree 
was  reversed,  and  the  term  directed  to  be  assigned 
to  the  appellant ;  because,  when  Lord  H,  paid  off 
the  mortgage,  the  purpose  for  which  the' term  was 
created  being  satisfied,  it  became  attendant  on  the 
inheritance. 

14.  Where  a  person  purchases  the  freehold  and 
inheritance  of  lands  in  his  own  name,  and  obtains  an 
assignment  of  an  outstanding  term  to  a  trustee  for 
himself ;  such  term  will  be  considered  as  attendant 
on  the  inheritance. 

15.  R.  Tiffin  purchased  a  freehold  estate,  took  the 
conveyance  in  his  own  name,  and  an  assignment  of 
a  mortgage  term  for  years  in  the  names  of  two  trus- 
tees. Lord  Nottingham  held  that  this  term  was 
attendant  on  the  inheritance. 

16.  J.  Hoole  took  an  assignment  of  a  term  for 
years,  which  was  in  mortgage  to  one  Shepherd,  who 
was  a  trustee  for  him  ;  and  afterwards  purchased  the 
inheritance  of  the  same  premises,  in  his  own  name. 
Lord  C.  J.,  Wilmot  said,  when  Hoole  purchased  the 
fee,  he  became  both  the  hand  to  receive,  and  the 
hand  to  pay  off  the  mortgage  money.  It  wrought  an 
extinguishment  of  the  debt  due  on  the  mortgage, 
and  the  term  was  gone ;  though  not  extinguished  in 
point  of  law,  because  it  was  in  Shepherd.  Yet  it 
became  attendant  on  the  inheritance,  and  must  follow 
it  in  point  of  law,  as  much  as  if  it  had  been  made  to 
do  so  by  the  act  of  the  party. 

17-  Where  a  person  takes  a  conveyance  of  the 
freehold  in  the  name  of  a  trustee,  and  an  assignment 
of  the  term  in  his  own  name,  the  consequence  is  the 
same. 

18.  A  woman  took  a  mortgage  for  1000  years  in 
the  name  of  her  brother,  afterwards  pmrchased  the 
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inheritance  in  the'  name  of  another,  and  the  term 
of  years  was  assigned  to  her.  The  question  was, 
whether  this  term  belonged  to  the  heir,  or  the 
personal  representative.  A  difference  was  taken 
at  the  bar,  namely,  that  if  she  had  first  purchased 
the  fee,  and  afterwards  the  lease,  it  should  wait 
on  the  inheritance ;  but  here  the  lease  was  first  in 
her. 

Lord  K.  North  said,  there  was  no  difference  in 
reason ;  and  decreed  that  the  heir  should  have  the 
lease,  to  attend  the  inheritance. 

19.  A  citizen  and  freeman  of  London,  possessed  ]^^*^' 
of  a'lease  of  lands,  bought  the  reversion  andinherit-  1  Veni/i04. 
ance,  and  died.    The  question  was,  whether,  as  there* 

was  no  declaration  that  this  lease  should  attend  the 
inheritance,  it  was  part  of  the  personal  estate  of  the 
purchaser.  Decreed  that  it  was  attendant  upon  the 
inheritance ;  and,  upon  a  re-hearing,  the  decree  was 
afiirmed  by  Lord  K.  North. 

20.  It  may  be  collected  from  the  preceding  cases^ 
that  whenever  a  term  would  merge  in  the  inheritance^ 
if  both  were  in  the  same  person,  it  shall  be  considered 
as  attendant  on  the  inheritance.  And  in  the  follow- 
ing  modem  case  it  was  resolved,  that  where  a  person 
having  a  term  for  years,  contracted  for  the  purchase 
of  the  inheritance,  and  died  without  having  a  convey^ 
ance  of  it,  the  term  was  attendant. 

81.  A  bill  was  filed  by  residuary  devisees  and  lega-  Capd  y- 
tees,  praying  that  the  will  might  be  established,  &c. ;  9  y^g.  509. 
thatthe  plaintifis  might  be  declared  entitled  to  the  be- 
nefit of  a  contract  by  the  testator,  to  purchase  an 
estate,  and  the  contract  completed.  The  testator 
had  enteried  into^the  contracti  after  the  execution, of 
his  wiU,  for  the  purchase  of  the  inheritance  of  the 
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eBtate,  being  At  thst  tkie  ksMe  of  the  ftfemiMi  for  a 
iem  of  years }  and  4ied  b^ore  any  conveyance  waa 
made.  The  plainti£b  tb^ ellDm,  if  the  CWt  dbdald 
be  of  opinion  that  tbey  were  not  entitled  to  thd  bme- 
fk  of  the  contract^  claimed  the  residue  of  the  term, 
a9  residuary  legatees*  The  defendant,  the  heir  at 
law,  claimed  the  inheritance  of  the  estate  contract^ 
for,  praying  that  the  purchase  might  be  completed 
out  of  the  personal  estate  y  insisting  that  the  testator 
became  seised  of  the  inheritance  from  the  date  ef 
the  contract,  and  that  the  tevm  was  attendant  iq)o& 
the  inheritance. 

f^  W.  Grant,  M.  R.~''  I  take  the  case  to  be  this : 
the  testator  bad  a  tease  in  fait  own  name ;  had  eon- 
tracted  for  the  purchase  of  the  inheritance,  and  <Mad 
before  the  cont^eyance  to>  him  waa  cempletedr  Hsring 
contracted  for  the  pn:rchasia  of  the  mheritaace^  he 
became  com{^e  owner  of  the  whole  estate.  For  it 
is  clear  in  this  Court,  a  ptfty,  -^h^  haa  contracteifor 
the  fmrchaae  &t  ami  eatate,  ia  eqfuitable  owner ;  tiie 
irendor  is  a  trustee  for  him^  If  he  had,  by  hia  wiU, 
afterwarda  disposed  of  all  hivlaMb,  this  estate  would 
have  passed  by  tibat  wffi.  I  Aeiig&tit  had  been  long 
estabKshed,  that  where  dbe  same  persott  has  the  inhe- 
ritance and  the  t^rm  m  hunself,  thongh  he  has  in 
one  the  equitaMe  interest,  and  the  legal  estate  in  die 
other,  the  inheritance  diraws  to  itself  thie  temi,  sad 
mafee^  it  attendant.  T%eA  appetira  Imm  Whitchurch 
V.  Whitchnreh,  Goodf  ight  and  Shales,  and  masy^  other 
cases.  Declare  the  heir  at  k^entitkd  to  tbepreaoises 
described  in  th^  tenn.*^ 
^hcna  gg  The  trust  of  a  temt  for  years:  may  however  be- 

Gross.  long  to  the  person  seised  cif  or  entitled  to,  tiie  iiAeiit- 

ance,  and  yet  the  term  may  not  be  attendant.    For 
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where  a  person  indicates  in  any  manner  an  intention, 
of  separating  a  term  firom  the  inheritance,  it  will  be 
considered  as  a  term  in  gross, 

23.  A.  being  seised  in  fee,  demised  his  estate  to  a  Hayter  v. 
trustee  for  99  years,  in  trust  for  himself  and  his  wife  ^,y^ll^' 
for  their  lives^  and  the  life  of  the  survivor^  and  after* 
wards  in  trust  for  the  heirs'  of  their  bodies ;  in  de£udt 
of  such  issue,  to  the  heirs  of  the  body  of  the  husband, 
remainder  to  the  heirs  of  the  survivor.  They  had 
issue  a  son  :  the  husband  died ;  after  whidi  the  son 
died  in  the  lifetime  pf  his  mother,  who  took  oat 
administration  to  her  husband  and  son,  and  assigned 
the  term. 

After  the  death  of  the  wife,  it  was  contended  by  the 
heir  of  A.  that  all  the  trusts  of  this  term  either  becaoie 
void  by  accident;  or  were  so  in  their  creation ;.  so 
that  the  term  had  no  subsistence  for  the  benefit  of 
the  personal  representatives  of  any  of  the  partim ; 
but  should  be  considered  as  attendant  cm  the  inhe- 
ritance. It  was,  however,  decreed  by  Sir  J.  Jekytt^ 
that  this  term  should  not  be  attendant  <m  the  iab^ 
ritance ;  for  that  the  party  who  raised  it,  and  had 
power  to  sever  it  from  the  inheritaxK:^,  showed  hit 
intention  to  do  so,  by  limiting  the  trust  to  the  sw* , 
vivor  of  him  and  his  wife,  and  the  betra  of  the  mt- 
vivor;  which,  thou^  it  was  a  void  limitatkMi,  ytt 
sufficed  to  show  his  intent  to  sever  such  term  from 
the  reversion. 

S4.  Where  there  is  an  intervening  legal  estate,  and 
benefici^  interest,  between  the  term  and  the  inhe^ 
ritance ;  the  term  will  be  considered  as  a  term  in 
gross ;  because  in  that  caee  it  would  not  merge  in  the 
inheritance. 

25.  Sir  A.  Chadwick  purchased  an  estate  in  fee  scott?. 
simple  from  Mrs.  Rudger.    There  being  an  outstand-  J^g^^^^^J^ 
ing  term  in  a  trustee,  a  derivative  teaae  of  it  waa 
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granted  to  a  trustee  for  Sir  A.  C,  with  a  nominal 
reversion  of  eleven  days  to  the  trustee  of  Mrs.  R. 
The  question  was,  whether  this  term  was  in  gross,  or 
attendant. 

Lord  Thurlow  said»  every  term  standing  out  was, 
at  law,  a  term  in  gross.  If  it  was  different  in  equity, 
it  must  be  by  affecting  the  person  holding  the  term, 
with  a  trust,  to  attend  the  inheritance.  This  might 
be  by  two  ways ;  by  express  declaration ;  and  then, 
whether  the  term  would,  or  would  not  merge,  and 
whether  the  reversion  were  real,  qt  only  nominal,  it 
must  be  attendant  on  the  inheritance.  Here  it  was 
not  upon  express  declaration  ;  then  it  must  arise  fiom 
implication  of  law,  founded  on  the  statute  of  frauds, 
which  forbids  any  trust,  except  by  writing  or  imph- 
cation  of  law.  It  was  said  to  be  extremely  plain  that 
Sir  A.  C.  meant  to  consolidate  the  interests :  this 
was  begging  the  question.  It  was  true,  he  meant  to 
take  the  largest  interest  he  could ;  but  it  was  by  no 
means  apparent  that  he  meant  to  consolidate  the  in- 
tereats.^  He  laid  no  stress  on  the  days  qf  reversion^  Jbr 
it  was  meant  only  as  a  nominal  reversion :  during  Aat 
time  the  rent  would  he  to  the  original  lessor  ;  hut  they 
did  not  mean  to  reserve  a  substantial  interest 

It  would  bb  necessary  there  should  he  an  exji^ress ' 
tiust  to  make  this  attendant  on  the  inheritance.  The 
transaction  did  not  supply  a  necessary  construction 
of  law.    It  was  a  very  nice  and  new  point,  whether 
the  intent  to  purchase  the  whole  interest  was  suffi- 
cient to  make  the  term  attendant  upon  the  inheritance. 
The  impossibility  he  was  under  qfpurchasing  the  whokj 
rendered  an  express  declaration  nece^ary  to  make  it 
attend  the  inheritance. 
^"IdHi?^^     26.'  Mr.  Sugden  has  observed  on  this  case,  that  it 
9Vef,5iO.     seemed  impossible  to  reconcile  those  parts  of  the 
V.  2. 297.^'  judgement  which  are  printed  in  Italics.    But  that  it 
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appeared  from  an  opinion  of  Mr.  Feame^s,  in  conse- 
quence of  which  the  cause  was  reheard,  that  rents 
were  reserved  upon  the  leases  granted  by  the  trustees 
to  Sir  A.  C,  and  the  usual  covenants  were  entered  into 
by  him ;  the  trustees  being  restrained  to  that  mode  of 
making  a  title  by  their  trust,  which  required  a  re- 
servation of  rent,  and  the  usual  covenants :  this  fact 
at  once  reconcUed  every  part  of  the  judgement.  Lord 
Thurlow  was  of  opinion,  that  the  reversion  itself  was 
immaterial ;  but  that  the  rents  reserved  by  the  leases 
rendered  an .  express  declaration  necessary,  to  make 
the  tenhs  attend  the  ■  inheritance.  Mr.  Feame  was 
also  of  opinion,  that  the  terms  would  not  be  attendant, 
if  there  was  any  intervening  estate,  and  beneficial 
interest,  in  any  tiiird  person!  to  di^de  the  owner- 
ship  of  the  term  from  the  inheritance.  But  as  he 
was  told  that  the  rents  reserved  to  the  trustees  upon 
the  terms,  were  afterwards  purchased  by  Sir  A.  C,  he 
thought  the  terms  did  attend  the  inheritance^  3l-» 
though  there  was  not  an  express  declaration  for  that 
purpose  f  and  he  expressly  delivered  his  opinion, 
subject  to  this  fact,  which  he  had  learned  from  verbal 
information  only.  By  Lord  Thurlow's  decree  on  the 
rehearing,  it  appears  clearly  that  the  rents  were  not 
purchased ;  and  consequently  that  Mr.  Feame  was 
misinformed. 

«7*  InthecaseofWilloughby  V.  Willoughby,  Lord  A  Term  At- 
Hardwicke  says — "  A  term  attendant  on  the  inhe-  l^^ml  a*^ 
ritance  may  be  disannexed,  and  tmned  into  a  term  T«™  ^^ 
in  gross,  by  the  absolute  owner  of  the  inheritance ; 
and  so  it  is  admitted  by  Serjeant  Maynard  in  the 
Duke  of  Norfolk's  case :  or  it  may  be  made  to  be-  dCha.Ca.4(», 
come  a  term  in  gross,  upon  a  contingency;  accord-  ^^^^•^•^^• 
iog  to  the  resolution  in  that  case.'' 

S8.  So  it  is  said  by  Lord  Com'  Raymond,  that  where  9  M04. 127« 
a  man  has  a  term  for  jears,  whicb^  by.  intendment  of 
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law  only,  attends  ^bt  inheritance,  certaml j  he  hai  a 
power  t<D  sever  «udi  a  term  from  the  inheritance,  tf 
he  firhonld  assign  it  to  one  man,  and  mortgage  the 
iidieritance  to  another ;  in  such  case  the  term  would 
not  attend  the  inheritance,  but  become  a  term  in  gross. 

@9«  T^ms  attendant  on  the  inheritsmce  are  con- 
sidered as  absdutely  annexed  to  the  inheritance,  and 
constituting  jiart  i>f  it ;  and  are  therefore  not  subject 
to  those  rules  by  which  terms  in  gross  are  gov^ned. 
Tliey  follow  the  descent  to  the  heir,  and  all  aliena* 
tions  made  by  him.  They  are  capable  of  being  en- 
tailed,  and  limited  over  after  a  general  fathire  of 
issue,  provided  the  inheritance  on  which  they  are 
attendant  is  Hmited  in  the  same  manner.  And  where, 
in  cases  of  this  kind,  a  common  recovery  is  suffered 
of  the  inheritance,  it  wQl  bar  the  entail,  and  re- 
mainders over  of  the  term,  as  wdl  as  those  of  the 
freehold ;  for  the  term  can  no  longer  attend  an  estate 
tafl  which  is  destroyed,  nor  can  the  trustee,  ^o^  i$ 
but  an  instrument  to  protect  others,  have  tJie  teim  to 
his  own  use ;  so  tliat  it  must  thenceforth  attend  on 
the  inheritaiice  in  fee. 

do.  A  term  attendant  on  the  inheritance  is  so 
ftdly  considered  as  part  of  the  inheritance,  and  not 
i»  a  chattel  real,  that  it  does  not  pass  by  a  w3f  of 
chattels,  but  only  by  a  will  executed  in  such  a  manner 
as  is  necessary  to  pass  real  estates. 

61.  A  term  attendant  on  the  inheritence  is  real 
assets,  in  the  hands  of  the  heir,  lor  payment  <xf  all 
such  debts  as  are  chargeable  on  the  inheritance; 
because  it  is  annexed  to  the  inheritance,  which  is 
real  assets.  Where  the  inheritance  is  in  trustees^ 
and  a  person  has  a  term  in  his  own  right,  which  » 
Iimi}ed  to  attend  the  inheritance,  and  ifies  indebted, 
the  term  wiH  be  liable  to  his  debts ;  for  it  is  assets  at 
law,  and  equity  follows  the  law. 
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B2.  It  iras  defaerminedt  in  the  case  id'  the  Attorney  Not  forfeited 
General  v.  Sir  G.  Saodf,  that  tba^  trust  of  »  term  ^^^^  ^^" 
attendant  on  the  infaeritaDce  iroa  tiot  forfeited  by  the  ^  ^' 
attainder  for  felonj  of  the  cestui  qne  trust;  becauK 
it  wu  no  more  tiiaQ  an  acoeasaiy  to  the  inbedtance, 
wineb  was  not  fiirfeited. 

86.  One  of  the  great  objects  of  the  common  law«  Trust  Terms 
is  Co  protect  and  secure  hooeft  ptircbaaer^.    It  i«  to  chaaenfrom 
this  principle  that  fines  and  nondajflou  descents  which  Mesne  loi- 
take  away  entries,  and  collateral  wafnoties»   owe 
their  origin  and  effect    The  courts  of  equily,  whose 
duty  it  is  to  follow  the  common  1aw»  soon  adoplied 
the  same  doctrine ;  and  laid  it  down  as  a  rule*  that  iAb.£q.333. 
an  honest  purchaser,  without  notice  of  any  defect  in  491'. 
his  title,  orof  any  incumbrance  on  the  estate,  at  the 
time  of  his  purchase,  shall  not  have  his^  title  im- 
peached in  equity ;  nether  shall  he  be  compelled  to  |^^^  ^' 
discover  any  writings  or  other  things,  which   may  ic&Ca.68. 
weaken  bis  title :  nor  will  the  Court  of  Chancery  take  j^^^^' 
juay  advantage  from  him,  by  which  he  may  defend  Saunders, 
himself  at  law.  Jsir^""' 

94.  In  cotisequenee  of  these  principles,  it  has  been  Tres^.  of  Eq. 
long  settled  by  the  Court  of  diancery,  that  where  ?/*2  3I 

a  person  purchases  an  estate,  without  having  notice, 
at  the  time  of  his  purchase^  of  any  incumbrance  af- 
fecting it;  if  he  afterwards  finds  out  that  there  are 
incumbrances,  and  upon  such  discovery,  obtains  an 
assignment  of  a  prior  outstanding  term  for  years, 
whether  in  gross  or  attendant,  to  a  trustee  for  him- 
self; the  Court  of  Chancery  will  not  interfere,  to  set 
aside  suoh  a  term,  though  it  be  a  satisfied  one ;  so 
liiat  Ike  ipnrdkaser,  having  a  good  title  at  law,  by 
means  of  the  term,  wfll  be  thereby  secured  fhym 
jsu(ii  mesne  incumbrance. 

95,  The  reason  is,  that  the  circumstance  of  his  pur-  VideWorUey 
chasing  without  notice  gives  him  equal  equity  >wth  Jj^  ^5^  ^  5. 
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the  mesne  incumbrancer ;  and  by  obtaining  an  assign- 

«     .  mebt  of  a  prior  term,  he  acquires  the  legal  estate ; 

so  that  he  comes  within  the  maxim,  that  where  equity 

Rrandi,  61.    ig  equal,  the  law  must  prevail.    Besides,  the  mesne 

incumbrancer  having  only  a  title  in  equity,  cannot 
prevail  against  one  who  has  an  equal  title  in.  equity, 
and  also  the  legal  estate ;  it  being  a  maxim  in  Chan- 
cery, thatm  aequaUjuremeUor  est  conditio  possidentis. 

Fibch's  R.      Lord  Nottingham  has  said,  that,  precedents  of  this 

kind  are  very  ancient  and  numerous,  where  the  Court 
has  refused  to  give  assistance  against  a  purchaser, 
either  in  favour  of  the  heir  or  the  widow,  the  father- 
less or  creditors;  or  to  one  purchaser  against  an- 
other. * 


*  Lord  Hardwicke  has  thus  expldaed  this  doctrine :  "  As  to  the 
equity  of  this  Court,  that  a  third  incunibrancer,  having  taken  his 
secunty  or  mortgage  without  notice  of  the  second  incumbrance, 
and  then*  being  puvne^  taking  in  the  first    incumbrance,    shall 

'   squeeze  out,  and  have  satisfaction  before  the  second.    That  equity 
is  ccMainiy  established  in  genera!,  and  was  so  in  Marsh  v.  Lee, 

.    (Tit.  15.  c.  5.  §  29.)  by  a  very  solemn  determination  by  Lord  Hale, 
who  gave  it  the  term  of  the  creditor's  tabula  in  noHfragio :  that  is 
the  leading  case.   Perhaps  it  might  be  going  a  good  way  at  first ; 
but  it  has  been  followed  ever  since,  and  I  believe  was  rightiy 
settied,  only  on  this  foundation,  by  the  particular  constitution  of 
the  law  of  this  country.    It  could  not  happen  in  any  other  coantrr 
but  this,  because  the  jurisdiction  of  law  and  equity  is  admiiustered 
here  in  different  courts,  and  creates  different  kinds  of  rights  in 
estates.     As  courts  of  equity  break  in  upon  the  common  law»  where 
necessity  and  conscience  require  it,  still  they  allow  superior  force 
and  strength  to  a  legal  title  to  estates  ;  therefore,  when  there  is  a 
\tgtl  title,  and  equity  of  one  side,  this  Court  never  thought  fit  that 
by  reiason  of  a  prior  equity  against  a  man  who  had  a  legal  title,  that 
man  should^be  hurt ;  and  this  by  reason  of  that  force  this  Coittt 
necessarily  and  rightly  allows  to  the  common  law,  and  to  legale  tides- 
But  if  this  had  happened  in  any  other  country,  it  could  never  have 
been  made  a  question.    For  if  the'Iaw  and  equity  are  adminiMered 
hf  the  same  jurisdiction,  the  rule,  qui  prior  est  tempore,  potior  eH  is 

jure^  must  hold.    2  Veseyr  573. 
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36-  In  the  case  of  Willoughby  v.  Willoughby,  Lord  i  Term  R. 
Hardwicke,  after  stating  th^  origin  and  nature  of 
tru»t  terms  for  years,  proceeds  in  these  words  r^ — 
♦*  What  kind  of  grantee  or  owner  oi  the  inheritance  ftnte,  §  ?♦ 
is  entitled  in  this  Court  to  the  protection  of  such  a 
teiin?  or  in  other  words,  in  whose  hands  such  a 
term  shall  be  allowed  to  protect  the  inheritance? 
In  the  first  place,  he  must  be  a  purchaser  for  a  price 
paid,  or  for  a  valuable  consideration;  he  must  be 
a  purchaser  hofUB  fidei^  not  affected  with  any  fraud 
on  coUusikm  ;  he  must  be  a  purchaser  without  notice 
cf  the  prior  conveyance,  or  of  the  prior  charge  or 
ftBCumbrance  ;  for  notice  makes  him  come  in  fraudu- 
lently*    If  he  has  no  notice,  and  happens  to  take  a 
defective  coaveyance  of  the  inheritance  j  defective 
neither  by  reason  of  some  prior  conveyance,  or  of 
some  prior  charge  or  incumbrance ;  and  if  he  also 
take  an  assignment  of  the  term  to  a  trustee  for  him  \ 
or  to  himself,  where  he  takes  the  conveyance  of  the 
jiah^tance  to  his  trustee;  in  both  these  cases  he 
shall  have  the  benefit  of  the  term  to  protect  him. 
That  is,  he  may  make  use  of  the  legal  estate  of  the 
4iecin  to  de^d  his  possession ;  ox  if  he  has  lost  the 
fKHisession,  to  recover  it  at  common  law,  riotwith, 
standing  {hat  his  adversary  may  at  law  have  the  strict 
(bilAe  to  the  inheritance,     This  made  me  say,  diat  in 
those  cases  the  Court  >  often  disannexes  the  trust  of 
the  term  from  the  legal  fee  ;  but  still  in  support  of 
right.    For  if  ^  man  pome  in  fairly  and  bondjide^ 
and  has  paid  a  price  for  the  land,  and  acquired  an 
estate  in  it,  which  the  law  will  support,  (a  plank  by 
^vhich  at  law  he  may  save  himself  from  sinking), 
there  can  be  no  ground  in  equity  or  conscience  to 
take  it  from^'him.    This  is  the  meaning  of  what  i^ 
generally  expressed  by  saying,  that  where  ft  vWiR  bflS 
Vol.  I.  L  I 
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'  both  law  and  equity  on  his  side,  he  shall  not  be 
hurt  in  a  court  of  equity.  It  was  once  doubted, 
uriiether,  if  the  term  were  vested  in  a  third  person,  a 
trustee  generally,  and  not  in  the  party  himself,  he 
should  be  allowed  the  benefit  of  it  in  equity ;  because 
the  Court  ought  to  determine  for  whom  the  stranger 
was  a  trustee ;  and  then  the  rule  is,  qui  prior  est  tem- 
pore ^  potior  est  jure.    But  this  was  settled  by  Lord 

t  Vern.  599.    Cowper,  in  the  case  of  Wilker  v.  Boddington.    He 

lays  it  down  to  be  a  rule  in  equity,  that  where  a  man 
is  a  purchaser  for  a  valuable  consideration,  vdthout 
notice,  he  shall  not  be  annoyed  in  equity ;  not  only 
where  he  has  a  prior  legal  estate,  but  where  he  has  a 
better  right  to  call  for  the  legal  estate  than  his  ad* 
versary." 

37.  Where  a  term  for  years  is  vested  in  a  trustee^ 
upon  an  express  trust,  a  purchaser  shall  not  protect 
himself  by  taking  an  assignment  of  such  term,,  after 
notice  of  the  trust. 

Saunders  r.       38.  Ann  Bayley  being  possessed  of  a  term  for  years, 

2^v^^^'  271  ^^^  ^  voluntary  settlement  thereof,  in  trust  for  her- 
self for  life,  remainder  to  her  daughter  Isabella  for 
life,  remainder  to  her  children.  Isabella  mortgaged 
the  lands  in  question  for  £900  to  the  plaintifl^  who 
pretended  he  had  no  notice  of  the  settlement ;  but 
hearing  of  it  after,  he  got  an  assignment  of  the  term 
from  the  trustees. 

Per  cur. — ^Though  a  purchaser  may  buy  in  an  incum- 
brance, or  lay  hold  of  any  plank  to  protect,  himsdf, 
yet  he  shall  not  protect  himself  by  the  taking  a  con- 
veyance from  a  trustee,  afler  he'  had  notice  of  the 
trust.  For  by  taking  a  conveyance  with  notice  of  the 
trust,  he  himself  becomes  the  trustee ;  and  must  not. 

Vide  T(t.  16«  to  get  a  piadk  to  save  himself,  beguilty  of  abrefich  of 

trust 
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39*  An  assignment  of  a  term  for  years  will  not 
protect  a  purchaser  from  a  crown  debt ;  of  which  an 
account  will  be  given  hereafter.  -  l"*^-  32.  c.  26. 

40.  A  term  for  years  will  protect  a  purchaser  for  And  also 

a  valuable  consideration  against  the  claim  of  dower :    ^^^    ^^^^' 
although  such  purchaser  had  notice  of  the  marriage 
at  the  time  of  his  purchase. 

41.  Lady  Radnor's  husband  was  seised  in  tail  of  Radnor  r. 
the  lands  in  question.     But  there  was  a  term  of  99  show?Parl7' 
years  prior  to  his  estate,  which  was  created  for  the  Ca.  69. 
performance  of  several  trusts  in  the  Earl  of  Warwick's 

will,  all  which  were  performed,  and  after,  in  trust  to 
attend  the  inheritance.  Lord  Radnor  having  barred 
the  entail,  sold  the  estate  to  Vandebendy ;  and  as- 
signed the  term  to  a  trustee  for  him.  After  .the  death 
of  Lojrd  Radnor,  his  widow  recovered  dower,  with  a 
cessat  ea^ecutio  during  the  term :  and  brought  her  bill  in 
the  Court  of  Chancery,  to  have  the  term  removed,  that 
she  might  have  the  benefit  of  her  judgement  at  law. 
Lord  C.  Jefiries  inclined  to  give  relief;  but  Lord 
Scnners  held,  that  this  being  against  a  purchaser, 
equity  oij^ht  not  to  give  any  relief;  and  dismissed  the 

biU. 

On- an  appeal  to  the  House  of  Lords,  it  was  argued 

for  Lady  Radnor,  that  equity  did  entitle  her  to  the 
third  of  this  term.  That  a  tenant  by  the  curtesy 
would  be  entitled  to  it,  and  by  the  same  reason  a 
ten^t  in  dower.  Tliat  the  term  was  to  attend  all  the 
estates  created  by  Lord  Warwick/s  wiU,  and  in 
trust  for  such  persons  as  should  claim  under  it';  which 
the  appellant  did,  as  well  as  the  respondent.  That 
the  purchapiBr  had  notice  of  the  incumbrance  of 
dower,  the  v^idor  being  married  when  he  sold 
^e  estate;  and  that  Lady  Radnor  claimed  under 
her  husband,  who  had  the  benefit  of  the  whole  trust. 

LI  2 


616  TiOe  XII.    Trust.    Ch.  iii.  S  *l-44. 

On  the  other  side  it  was  said,  that  dower  was  an 
interest  or  right  at  the  common  law  only ;  that  no 
title  could  be  maintained  to  dower,  but  where  tivB 
common  law  gave  it ;  and  if  a  term  were  in  being, 
no  woman  was  erer  let  in,  until  after  the  detefRii- 
nation  of  that  term.  That  this  was  the  first  prrtence 
set  up  for  dower  in  equity.  The  right  was  oniy  to 
the  thirds  of  the  rent  reserved  on  any  term.  That  it 
had  always  beefi  the  opinion  of  conveyancers,  that  a 
term  or  statute  prevented  dower :  and  that  the  conse- 
quence <^  an  alteration  would  be  much  more  danger* 
W!&  than  the  continuance  of  the  old  rules.  The  decree 
was  affirmed. 

4S.  The  doctrine  established  in  this  caee  is  c(m« 
trary  to  the  general  principles  of  equky,  which  his 
never  extended  its  protection  in  any  other  instance  to 
purchasers  with  notice  of  incumbrances,  at  the  time  of 
their  ptirchase.  T^e  true  and  only  reason  on  which 
it  was  founded,  was  the  silent  uniform  course  of 
practice,  uninterrupted,  but  at  the  same  time  tm- 
supported,  by  l^ai  decisions :  an  opinion  having 
Swannockr.  been  generally  adopted  by  the  conveyancers,  that  a 

n^^t*208a  *^*^^^^^  *®"^  would  protect  a  purchaser  from  the 

n.  i .  '  claim  of  dower ;  and  many  estates  having  been  pur- 

AdaiTis,  chased  under  this  opinion.    It  is  now,  however,  fully 

2  Atk.  208.  estaUished,  that  a  purchaser  for  a  valuable  con^dera- 

s  c 

Wrnn  r.        ^^^^  ^^Jf  hy  the  assignment  of  an  oiktstanding  tarm 
Williams,      to  a  trustee,  protect  himself  against  the  claim  of 

O  VC8«  l«J4«         J 

lOVes.  271.  dower. 

Must  be  as-       4S.  A  term  standing  out  in  a  trustee  to  attend  the 

Trustee  °for    inheritance,  will  not  however  protect  a  purchaser 

the  Pur-       £rom  the  claim  of  dower,  unless  it  is  aci^Etelly  assigiied 

'^''"-         to  a  trustee  for  him. 

Maundrell  v.      4Au  R.  M.  beii^  sessed  in  fee  of  certahi  lands,  wfth 

7Ves.567'.    ^^  outstanding  term  vested  m  a  trustee,  npotk  m 


Titk  XII.    Trust.    Ck  iii.  §  44.  517 

express  trust  to  attend  the  inheritance,  conveyed  the 
estate  to  a  purchaser  for  a  valuable  consideration ; 
but  no  assignment  of  the  term  was  made. 

Upon  the  death  of  R.  M.  his  widow  claimed  dower 
in  Chancery  ;  the  purchaser  contended  that  she  was 
barred  by  the  term. 

Sir  W.  Grant,  sitting  for  the  Lord  Chancellor, 
declared  his  opinion  to  be,  that  without  an  assign- 
ment  to  a  trustee  for  the  purchaser,  the  term  did  not 
exclude  the  claim  to  dower.  He  observed,  that  at 
law  all  terms  were  considered  as  terms  in  gross  ; 
therefore  every  existing  term,  without  regard  to  the 
purpose  for  which  it  was  created,  prevented  a  dowress 
from  having  any  legal  benefit  from  her  recovery  in 
dower,  for  she  recovered  with  stay  of  execution 
during  the  term.  But  equity  regarded  the  purpose 
for  which  the  term  was  created  and  subsisted  j  and 
if  it  was  only  for  the  benefit  of  the  owner  of  the  in- 
heritance, it  was  considered  as  part  of  the  inherit- 
ance ;  not  indeed  absolutely  merged,  but  so  attend- 
ant upon,  as  to  follow  and  accompany  it,  and  every 
right  and  interest  growing  out  of  it,  either  by  opera- 
tion of  law,  or  by  voluntary  agreement  of  the  parties. 
Equity  ought  not  therefore  to  permit  such  a  term  to 
be  in  any  case  used  against  the  owner,  either  of  the 
whole  or  of  a  part  of  the  inheritance ;  for  the  uses 
adapted  and  tu^commodated  themselves  to  all  the  in- 
terests which  arose  out  of  that  inheritance ;  with 
which,  in  contemplation  of  equity,  the  term  for  most 
purposes  was  considered  as  incorporated.  Every  de- 
scription therefore  of  ownership  should,  in  its  order, 
design,  and  proportion,  have  a  use  in  the  term,  Com- 
mensurable with  the  interest  existing  in  the  inherit- 
ajAce.  Therefore  when  dower  arose,  the  term,  in  a  pro- 
portion, was  just  as  much  attendant  upon  the  interest 

LIS 
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growing  out  of  the  inheritance,  as  before  it  was  at- 
tendant upon  the  inheritance  during  the  husband's 
life.     The  heir  therefore,  though  he  could  avail  him- 

mfra,  f  46.     g^jf  ^f  ^he  term  at  law,  was  not  allowed  in  equity  to 

defeat  the  widow's  claim  to  dower;  for  having  a 
certain  quantity  of  interest,  equity  must  consider  her 
as  having  a  correspondent  interest  in  the  term.  When 
the  husbaind  conveyed  to  a  purchaser,  and  the  wife 
did  not  by  fine  join,  nothing  passed  but  the  estate 
the  husband  had,  that  is,  an  estate  subject  to  dower ; 
the  right  to  dower  remained  just  where  it  was ;  the 
purchaser  stood  precisely  in  the  place  of  the  husband. 
The  outstanding  term  would  accompany  the  inherit- 
ance thus  conveyed,  in  the  mode  and  manner  in 
which  it  was  attendant  upon  the  same  inheritance 
before  it  was  conveyed.  The  term  being  a  mere  ac- 
cessary, the  operation  of  the  conveyance  was  purely 
derivative  and  consequential.  It  was  not  possible 
that  a  greater  interest  could  be  incidentally  acquired 
under  the  term,  than  directly  in  the  freehold.  That 
the  whole  doctrine  upon  this  subject  was  discussed  by 
'Lord  Hardwicke  in  Willoughby  v.  Willoughby,  in 
which  he  noticed  the  opinion  of  some  conveyancers, 
that  where  there  was  a  term,  of  which  the  trust  was 
already  declared  to  attend  the  inheritance,  it  was  not 
necessary  to  disturb  it,  and  take  an  assignment  to 
new  trustees  ;  and  showed  that  not  to  be  generally 
true.  But  if  there  were  antecedent  incumbrances, 
notliing  but  an  assignment  could  protect  against 
them  ;  and  he  conceived  dower  to  be  such  an  interest 
as  could  be  guarded  against  only  by  an  assignment 

10  Ves.  24C.       Upon  a  rehearing  before  Lord  Eldon,  it  appeared 

that  neither  the  deeds  creating  or  assigning  the  term, 
were  delivered  to  the  purchaser.  He  concurred  in 
opinion  with  the  Master  of  the  Rolls. 


t^ 
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45.  The  doctrine  that  an  outstanding  term  of  years  A  Term  will 
sludl  protect  a  purchaser  from  the  daim  of  dower,  ^^  ^^^ 
was  carried  still  farther :  for  it  was  determined  that  ^gunst 

a  satisfied  term  should  protect  an  heir  at  law  from 
dower. « This  was  however  soon  over-ruled ;  and  it  was  Brown  v. 
resolved,  that  an  outstanding  term  should  not  pro-  ^-^^"'Jl?' 
tect  an  heir  from  dower. 

46.  A  term  was  raised  in  Black  Acre,  in  trust  to  Wray  t.  wu- 
indemnify  a  person  against  incumbrances  that  might  j^  "ha  15 1 
sEkct  White  Acre,  which  he  had  purchased.    The 
defendant  Lady  Williams  brought  a  writ  of  dower  of 

Black  Acre  against  the  plaintifl^  who  was  an  infant ; 
his  guardian  had  let  her  take  judgment  at  law,  with- 
out setting  up  the  term,  or  taking  any  notice  of  it. 
So  the  bill  was  brought  by  the  infant  heir,  to  be 
relieved  against  the  judgment. 

It  was  said,  by  Lord  K.  Wright,  that  this  case  was 
the  same  with  Lady  Radnor's ;  and  if  she  could  not 
be  relieved  as  plaintiff,  it  must  be  for  want  of  equily ; 
therefore,  the  plaintiff  must  be  relieved  against  her, 
when  she  was  defendant.  And  Lady  Radnor's  case 
having  been  affirmed  in  the  House  of  Lords,  the  au- 
thority was  so  great  that  it  could  not  be  got  over. 

At  a  rehearing  of  this  cause  before  Lord  Harcourt,  i  p.  vTms. 
Lady  Williams's  counsel  insisted  that  the  heir,  who  ^^^- 
was  but  a  volunteer,  should  not  in  equity,  be  relieved 
against  the  dowress }  and  that  this  case  was  difierent 
from  that  of  Lady  Radnor,  in  regard  Vandebendy 
was  a  purchaser.  To  which  it  was  answered,  that  if 
Lady  WiUiams  had  been  plaintiff  in  the  original  bill 
in  equity,  she  could  not  have  been  relieved ;  as  the 
term  must  have  subsisted,  for  the  benefit  of  the  heir 
at  law.  That  this  was  the  same  in  reason  with  Lady 
Radnor's  case ;  that  the  term  was  prior  to  the  mar- 
riage, and  so  the  husband  only  seised  of  the  reversion 
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being  a  purchaser^  he  liras  so  Inrith  filU  notici  of 
dower,  and  got  in  the  term  to  protect  liimMilf  agaiut 
the  dowre^s ;  and  therefore  having  notice,  was  to  bs 
considered  as  ^a  volunteer* 

The  dddree  was  reversed ;  alid  it  wa*  ord^ed  that 
the  plaintiff  Lady  Williams,  having  recovered  dower 
at  law,  the  trust  ttzm  should  not  stand  hi  her  way 
in  equity. 

47*  Lord  Harcourt^s  doctrine  has  been  fully  ss» 
sented  to  by  Lord  Hardwicke,  who,  in  the  case  of 
Swannock  v.  Liffi)rd,  said,  ''  If  the  husband  dieft, 
and  there  is  a  satisfied  term  contitiuing^  the  wife 
would  be  entitled  to  come  into  this  Court,  against 
the  heir,  to  set  that  term  out  of  the  way,  id  order  to 
have  the  benefit  of  her  dower." 

48.  In  a  case  in  Chancery,  10  Geo.  L,  stated  by 
Mn  Viner,  the  question  was,  whether  the  assignees 
of  a  bankrupt,  by  taking  an  alignment  ef  a  mortgage 
term,  prior  to  the  title  of  dower,  sboidd  pfotBCt  their 
estate  from  dower^  It  Was  imiated  that  tlie  ctrditiM 
and  assignees  stood  only  in  the  place  ef  the  bai^^ 
rupt )  and  since  such  an  assignment  to  the  banknipl 
himself.  Or  his  heir,  would  not  protect  the  estate 
from  dower,  ih  the  hands  of  the  heir,  nether  should 
it  protect  the  estate  in  the  hands  of  the  creditors  of 
the  bankrupt,  or  the  assignees.  Hiat  this  diffl^tid 
the  case  fh>m  that  of  Radnor  v.  Vandebendy^  where 
it  was  held  that  such  a  prior  tenn  should  pMteot  the 
estate  from  dower,  in  th(^  hands  of  a  jran^hasen  It 
was  decreed  that  the  widow  shoidd  be  let  uito  het 
dower. 

4r9i  It  has  been  sfeatsd,  that  the  Cotirt^Chaneeiy 
will  set  aside  a  term  fi>r  yesTs  in  &Vour  ^^jbitH^sss. 
A  tenant  by  the  cttHbtty  k  alM>  eiititkai  to  Ate  iddof 
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ikcfaity  against  a  trast  ter^,  assigned  to  attend  the  I'it-  7.  c.  2. 
ii^ritance,  and  set  up  against  him  by  the  hek. 

50.  The  plaintiff,  as  tenant  by  the  curtesy,  brought  Snell  v.  ciay, 
his  bill  to  he  relieved  against  a  term  for  yearS)  that  ^   ^^"' 
was  assigned  in  trust  to  attend  the  inheritance,  and 

had  been  set  up  by  the  heir  at  law,  in  bar  to  his 
title.  Decreed,  that  the  term  should  not  be  made 
use  of  against  him  by  the  heir  at  law. 

51.  In  consequence  of  the  doctrine  stated  in  ch.  ii«  Wbere  a 
%&7*  if  a  defendant  in  ejectment  can  show  that  there  Ba^in  Eject* 
is  an  outstanding  term  for  years,  vested  in  a  third  nient. 
person,  to  the  possession  of  which  the  plaintiff  is  not 
entitled,  he  cannot  recover*    So  where  a  defendant 

can  show  that  there  is  an  outstanding  term,  of  which 
the  trusts  are  not  completely  satisfied ;  this  will  also 
operate  as  a  bar  to  the  plaintiff. 

5£»  Lord  Mansfield  held,  that  thouc^h  there  was  Doe  ?.  Pegi^t 
an  unsatisfied  outstanding  term,  yet  if  the  plaintiff  759.  „^    * 
admitted  the  chaige  for  which  the  term  was  created, 
and  only  claimed  subject  to  such  charge,  the  trus^ 
tees  of  the  term  not  asserting  their  right,  he  should 
recover.    This  doctrine  was,  however,  rejected  by  Doev.Supie, 
Lord  Kenyon ;  who  held  that  a  satisfied  term  might  ^Zf ™  ^' 
be  j^sumed  to  have  been  surr^idered.    But  that  an 
unsatisfied  term,  raised  for  the  purpose  of  securing 
an  annmty,  might  be  set  up,  duriag  the  life  of  the 
annuitant,  as  a  bar  to  a  plaintiff  in  ejectment,  even 
though  he  daim  subject  to  the  chai]^. 

58.  In  another  case.  Lord  Kenyon  direeted  a  jury  Doe  v.  Sy- 
to  presume,  that  an  old  satisfied  term  was  surren-  7  r^™'  ^^  g 
dered ;  saying,  that  he  grounded  himself  upon  the 
doctrine  laid  down  by  Lord  Mansfield  in  the  case  of 
Lade  v.  Holford ;  which  was  not,  as  had  been  sup-  Bull.  N  P. 
posed,  that  an  ejectment  might  be  maintained  upon  ^^^' 
a  mere  equitable  title,  for  that  would  remove  ancient 
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land-marks  in  the  law,  and  create  ^reat  confiisian  ; 
but  that  in  all  cases  where  trustees  ought  to  convey 
to  the  beneficial  owner,  he  would  leave  it  to  the  jury 
to  presume,  where  such  presumption  might  be  reason- 
ante,  c.  2.      ably  made,  that  they  had  conveyed  accordingly ;  in 

order  to  prevent  a  just  title  from  being  defeated  by 

a  matter  of  form. 

Goodtitle  v.       54.  Jn  a  subsequent  t;ase,  he  said,  that  though, 

7  Term  R.      under  certain  circumstances,  a  jury  might  presume  a 

'^^'  satisfied  term  to  have  been  surrendered ;  yet  if  no 

such  presumption  was  made,  and  it  appeared  in  a 
special  verdict  in  ejectment,  that  such  a  term  was 
still  outstanding  in  a  trustee,  who  was  not  joined  in 
bringing  the  ejectment,  the  cestui  que  trust  could  not 
recover. 
^®1]^  Scott.  55.  Where  an  old  mortgage  term  of  1,000  years, 
'  created  in  1727»  was  recognized  in  a  marriage  settle- 
ment of  the  owner  of  the  inheritance  in  1751,  by 
which  a  sum  of  money  was  appropriated  to  its  dis- 
charge ;  and  no  further  notice  of  it  was  had  till  1802; 
when  a  deed  to  which  the  then  owner  of  the  inheri- 
tance, and  the  representatives  of  the  termors  were 
parties,  reciting  that  the  term  was  still  subsistmg,, 
conveyed  it  to  others,  to  secure  a  mortgage : 
Mr.  Baron  Thompson,  at  the  trial,  and  the  Court  of 
K.  B.  upon  a  motion  to  set  aside  the  verdict,  held 
that  it  could  not  be  presumed  to  have  been  smrendered 
against  the  owner  of  the  inheritance,  who  was  inte- 
rested in  upholding  it. 
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Section  1. 

A  TRUST  being  considered,  in  some  respects,  as  Estate  of  ^ 
^""  similar  to  a  use  before  the  statute^?  Hen.  VIII.  ^nirtm. 
it  follows  that  trustees  are  nearly  in  the  same  situa^ 
tion  as  feoflfees  to  uses  formerly  were.  But  the 
Court  of  Chancery,  in  the  exercise  of  their  juris- 
diction over  trusts,  has  avoided  the  mischiefs  that 
arose  from  uses. 

2.  One  of  the  principal  of  these  was,  that  the  es- 
tates of  the  feoffees  to  uses  became  subject  to  all  their 
I^al  incumbrances.    But  upon  the  establishment  of 
trusts  it  was  settled,  that  in  equity  the  estate  of  the  i  p^  ^^^^ 
trustees  shall  not  be  subject  to  the  spiidaUy  or  judge-  ^®- 

A  — ^^  31o. 
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Noell  V.         nient  debts  of  the  trustee :  to  the  dower  of  his  wife, 
2  Freem  43.  ^^  ^^  curtesy  of  the  husband  of  a  female  trustee. 

3.  Where  a  trustee  is  attainted  of  felony,  the  l^al 
Carter  R.  67.  estate  is  forfeited ;  but  the  cestui  que  trust  is  entitled 

to  relief  in  equity.  In  the  case  of  attainder  for 
Hard.  465.  treason  it  does  not  appear  to  have  been  settled 
Lane,  39. 54.  ^j^g^hgr  ^j^g  cesttd  que  trust  has  ally  remedy  against 

the  Crown.     And  where  a  trustee  dies  without  heirs, 
by  which  the  lands  escheat,  it  is  doubtful  whether 
'  the  lord  is  subject  to  the  trust. 
Duty  of  4.  With  respect  to  the  duty  of  trustees,  it  is  still 

Tk".*!  k'c.  2.   h®ld>  i^  conformity  to  the  old  law  of  uses,  that 

pernancy  of  the  profits,  execution  of  estates,  and 
defence  of  the  land,  are  the  three  great  properties  of 
a  trust.  So  that  the  Court  of  Chanceiy  will  compel 
trustees,  1.  To  permit  the  cestui  que  trust  to  receive 
the  rents  and  profits  of  the  land  \  2.  To  execute  such 
conveyances  as  the  cestui  que  trust  shall  direct. 
S.  To  defend  the  title  of  the  land  in  any  court  c£ 
law  or  equity. 

5.  The  necessity  that  the  trustee  should  execute 
conveyances  of  the  land,  arises  from  this  circum^ 
stance ;  that  as  the  legal  estate  is  vested  in  him,  and 
he  is  considered,  in  the  courts  of  law,  as  the  real 
owner,  it  follows,  that  although  the  cestui  que  Srust  can 

ante,c.2.i6*  sdone  dispose  of  his  equitable  interest,  yet  he  cannot 

convey  the  legal  estate,  without  the  concurrence  of 
the  trustee.  But  where  the  cestui  que  trust  haa  the 
absolute  interest  in  the  trust,  he  can  compel  the 
trustee  to  convey  the  legal  estate,  either  to  himteif, 
or  to  any  other  person  in  fee  simj^e. 

2  P.  Wms.         iS.  The  cestui  que  trust  is  only  enfeMed  to  a  eon** 

veyance  where  the  whole  of  the  trost  belongs  to  him. 
For  if  lands  are  deviled  to  trustees,  »  trust  to  pqr 
annuities}  and  subject  thereto  in  tmatfor  A.  B.  jibe 
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legal  estate  cannot  be  takeh  from  the  trustees  while 
the  annuities  are  subsisting. 

7.  Where  there  is  a  ce^tid  que  trust  in  tail,  he  may  i  Ab.  Eq. 
call  on  the  trustee  to  convey  the  legal  estate  to  him.  2p'wms. 
And  no  one  can  afterwards  prevent  him  from  barring  ^34.  ^^^  ^ 
the  entail ;  or  the  trustee  may  join  witl^  the  cestui  que  Allington, 
trust  m  *barring  the  entail.    But  where  the  cestui  que  *  ^^^'  ^-  73. 
trust  is  only  entitled  to  an  estate  tail,  the  trustee 

ought  not  to  convey  to  him  in  fee  simple. 

8.  Infant  trustees  are  enabled,  by  statute  7  Ann.  Tit.32.c.2. 
c.  19,  to  convey  lands  whereof  they  are  seised  in 

tmat,  under  tite  directicm  of  the  Court  of  Chancery. 

9.  It  is  a  rule  in  equity,  that  no  act  of  a  trustee  Their  Acts 
shaitt  prejudice  the  cestui  que  trust ;  nor  ihall  the  for-  ?J^"j'thr'^' 
bearance  of  trustees,  in  not  doing  what  it  was  their  IVust. 
duty  to  have  done,  aflfect  the  cestui  que  trust;  since  2|V 

in  that  case  it  would  be  in  the  power  of  trustees,  by  2 706. 

delaying  to  do  their  duty,  to  affect  the  rights  of 

4^^  persons.    Wherefore  the  rule  in  all  such  cases 

is,  that  what  ought  to  have  been  done  shall  be  con-  Allenv.Sayer, 

sidered  as  done.     And  so  powerful  i$  this  nale,  as  tb  Tit.  36.  c.  14. 

alter  the  very  natare  of  things ;  to  make  money  land, 

and  land  money. 

10.  There  is  fcowever  one  exception  to  this  rule  4  Exception--^ 
for  if  a  trustee  be  in  <3ie  actual  possession  of  the  without  "^* 
estate,  which  however  is  a  case  that  seldom  happens ;  Notice, 
and  conveys  it,  for  a  valuable  consideration,  to  a 
purchaser,  who  has  no  notice  of  the  trust,  such  pur- 
chaser will  be  entitled  to  hold  the  estate  against  the 

cestui  que  irusit :  because  confidence  in  the  person  is  Millard'* 
still  deemed  necessary  to  a  trust;  and  it  is  a  rule  in  2Frfiewii43» 
equity,  that  an  innocent  person  shaJH  not,  in  general, 
have  his  title  impeached. 

11.  If  a  trustee  mortgages  the  estate  to  a  person  i  P*  Wmi, 
who  has  no  notice  of  the  trust,  the  mort^gagee  will  be 
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allowed  to  hol4  against  the  cestui  que  trust ;  because 
mortgagees  are  considered  as  purchasers;  and  as 
having  a  specific  lien  on  the  estate :  whereas  it  has 
been  observed  that  estates  held  in  trust  are  not 
subject  to  the  specialty  or  judgement  debts  of  the 
trustee. 
BoyeyT.  12.  If  a  trustee  sells  to  a  stranger,  who  has  no 

Tit.  35.  e.  14.  i^^^^c  of  the  trust,  and  afterwards  repurchases  firom 

the  stranger  for  a  valuable  considerationj   he  will 

again  become  liable  to  the  trust. 

ManscU  ▼.  13.  Where  a  purchaser  has  notice  of  the  trust, 

lit.  16.  e.  7.  though  he  pays  a  valuable  consideration,  he  shall  be 

3  Atk.  238.     subject  to  it.    For,  as  Lord  Hardwicke  says,  '<  If  a 

person  will  purchase  with  notice  of  another's  right, 
his  giving  a  consideration  will  not  avail  him ;  for  he 
throws  away  his  money  voluntarily,  and  of  his  own 
free  will." 
2  Salk.  680.        14.  So  if  a  trustee  conveys  an  estate  to  a  stranger, 

without  any  consideration ;  though  the  person  to 

whom  it  is  conveyed,  has  no  notice  of  the  trust,  yet 

he  win  be  liable  to  it^  * 

Where  Pur-        15^  We  have  seen  that  a  purchase  from  a  trustee, 

bound  to  see  with  notice  of  the  trust,  is  a  fraud,  even  though  the 

l^^td^'    purchaser  should  pay  a  valuable  consideration.  Where 

a  trustee  is  authorized  to  sell,  such  a  purchase  cannot 
be  fraudulent :  there  'are,  however,  many  cases  in 
which  a  purchaser,  with  notice  of  a  trust,  is  answer- 
able for  the  trustee,  and  therefore  bound  to  see*  that 
his  money  is  applied  in  execution  of  the  trust. 
Dunch  T.           16,  Thus,  where  a  person  conveys  or  devises  his 
1  Vera.  260.   estate  to  trustees,  upon  trust  to  sell  it,  for  payment 
|P^*°8  ^'     of  certain  debts  i^ecified  in  the  deed  or  will,  ot  in 
id.  301.'         '~        '  

*  Vnth  respect  to  trustees  appointed  to  preserve  contingent 
remainders,  their  duty  will  be  stated  in  Tit.  16^  Remainder. 
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vtxy  schedule  thereto  annexed ;  a  purchaser  will  in 
that  case  be  bound  to  see  that  his  money  is  appUed  in 
payment  of  those  debts. 

17.  So  where  a  decree  was  made  for  the  sale  or  Lloyd  v. 

Sftlclwin 

mortgi^e  of  an  estate;  with  a  direction  that  the  ives.  173. 
money  should  be  applied  in  paymt.^t  of  debts  which 
-were  ascerh^ned  by  the  report  of  the  Master ;  Lord 
Hardwicke  held,  that  a  purchaser  under  that  decree, 
was  bound  to  see  to  the  application  of  his  money. 

18.  Legacies  stand  upon  the  same  ground,  as  spe- 
cified or  scheduled  debts ;  therefore  a  purchaser  must 
see  that  his  money  is  applied  in  payment  of  them. 

19*  It  is  the  simie  where  estates  are  conveyed  or 
devised  to  trustees,  upon  trust  to  sell,  and  apply  the 
money  for  any  particular  or  specific  purpose  :  a  pur- 
chaser of  the  estate,  with  notice  of  the  trust,  is  boimd 
to  see  to  the  application  of  the  money.  For  if  the 
purposes  to  which  it  is  directed,  are  not  fulfilled  by 
the  trustees,  the  estate  will  still  be  liable  to  them,  in 
the  hands  of  the  purchaser. 

20.  Lands  were  vested  in  trustees  by  act  of  par-  Cottrell  ▼. 
liament,  to  raise  a  sum  of  money  to  rebuild  a  printing  ^^^^^5* 
house.     It  was  decreed  that  the  mortgagee  was  bound 

to  see  the  money  applied  accordingly. 

21.  It  is  a  very  common  practice  to  direct  the 
money  arising  from  the  sale  of  lands,  to  be  invested 
in  the  funds  in  the  names  of  the  trustees,  upon 
several  trusts ;  nor  does  it  appear  to  have  ever  been 
judicially  settled,  to  what  extent  a  piu'chaser  is  bound 
to  see  to  the  performance  of  such  a  trust.    In  a  case 

of  this  kind,  the  late  Mr.  Booth  says-*"  I  am  of  Cases  and 
opinion  that  all  that  will  be  incumbent  on  the  pur*  ^  ]^°*  * 
chaser  to  see  done  in  this  case,  will ,  be  to  see  that 
the  trustees  do  invest  the  purchase  money  in  their 
own  names  in  some  of  the  public  stocks  or  iun^Sy.  or 
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on  government  securitiee.  And  ia  such  case,  the  pur« 
chaser  will  not  be  answenble  for  any  non-appUcation 
(after  such  investing  of  the  maoey)  ci  any  moiiies 
which  may  arise  by  the  dividends  or  interest,  or  by 
any  disposition  of  such  fupids,  Btoc)u»  or  securities : 
it  not  being  possible  that  the  testator  diould  eijcpect, 
frpm  any  purchaser,  any  further  d^iee  of  care  or 
drcumspection,  than  during  the  time  that  the  trans- 
action for  the  purchase  was  carrying  on.  And  th^e- 
fore  the  testator  must  be  supposed  to  place  his  sole 
confidence  in  the  trustees.  And  this  is  the  settled 
practice  in  these  cases.  And  I  have  often  advised  so 
much,  and  no  more,  to  be  done ;  and  puticularly 
in  the  case  of  the  trustees  under  the  Duchess  of  Mart* 
borough's  will/'    Mft  Wilbraham  is  said  to  have  been 

Where  they       n^^  .   - 

are  not         of  the  samc  crimen. 

^^^^*  261  ^*  ^  *^^  ^^^  hand,  it  has  longxbeen  fuQy  esta- 
LiTV.  *  blished,  that  where  lands  ar«  vested  in  trustees  to  be 
iBro°R  ^^^*  ^  payment  of  debts  generally^  without  any 
186.  specification  of  such  debts,  a  purdiaser  is  not  bound 

^Cw^^    to  see  to  the  appiiCation  of  his  purchase  money. 
3Bro.  R.  96,      23.  It  {$  dtt  same  where  haids  sure  charged  wilh 
Amb.  677.      the  payment  of  debts  generaUy«    Lord  Eklon  has  said, 
^       -  323.    that  a  charge  is  a  devise  4s>f  the  ^st^te,  in  substance 

and  efiect,  pto  t&nto^  upon  trust  to  pay  the  debts. 
And  in  another  caseihe  said,  it)iadfoeen  long  settled, 
that  where  a  man  hy  deed  or  will  charges,  or  orders 
an  ^tate  to  be  sold,  for  ps^ment  of  debts  general^, 
and  theniBakes  specific  dispositions,  the  purchaser 
is  not  bound  to  see  to  the  epplicatton. 

Q4h  It  has  l>een  stated  that  a  purchaser  is  bound 
to  see  to  the  .pv^ment  of  legacies.  But  where  a  trust 
is  created  for  the  payment  c^  debts  and  legaeiesi  a 
purchaser  is  not  bound  to.see  that^his  money  fs  applif4 
in  payment  of  Ito  iegaeiet, 
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25,  A  person  devised  his  real  estates  to  trustees,  S*??,?"^' 
upon  trust  to  sell  the  same,  and  out  ot  the  money  Amb.  188; 
arising  from  such  sale  to  pay  his  own  and  his  father's 

debts  and  legacies.  Lord  Hardwicke  said — "  The 
subjecting  the  estate  to  the  payment  of  legacies,  will 
not  make  the  purchaser  answerable  for  the  dis- 
position of  the  money ;  because  the  legacies  can- 
not be  paid  without  the  debts:  and  they  are  not 
specified." 

26.  In  a  modem  case  Lord  Thurlow  said,  that  Jebb.  v. 
where  debts  and  legacies  are  charged  on  lands,  the  igro^R. 
purchaser  will  hold  free  from  the  claim,  of  thje  lega-  I86.n.2ded« 
tees ;  for  not  being  bound  to  see  to  the  discharge 

of  debts,  he  cannot  be  expected  to  see  to  the  dis- 
charge of  legacies ;  which  cannot  be  paid  till  after 
the  debts. 

27*  Where  a  person  devised  his  real  estates  to  his  Culpeper  v. 
executors,  to  be  sold  for  payment  of  debts,  in  case  Ca!Ti*5  ^*^* 
his  personal  estate  should  prove  deficient ;   it  was  vide  Fearn*s 
held  that  a  purchaser  was  not  bound  to  inquire  ^P'n*^^^* 

,  .'   ,     *  contra. 

whether  there  was  a  deficiency  of  the  personal  estate 
or  not.  For  if  the  personal  estate  was  sufficient,  yet 
ke  should  hold  the  lands  purchased,  against  thq  heir ; 
and  the  heir  should  have  his  remedy  against  the  exe- 
cutor.   But  if  there  be  a  Us  pendens  between  the  heir 

« 

and  executor,  to  have  an  account ;  itis  sufficient  notice 
in  law,  yrithout  actual  notice  of  the  suit ;  so  that  a 
purchaser  takes  it  at  his  peril. 

28.  It  has  been  long  settled,  that  where  lands  are  i  Vera.  303^ 
conveyed  to  trustees,  in  trust  to  sell  and  pay  debts, 
if  more  is  sold  than  is  sufficient  to  pay  the  debts, 
that  shall  not  turn  to  the  prejudice  of  the  purchaser  4 
for  he  is  not  obliged  to  enter  into  the  account ;  and 
the  trustees  cannot  sell  just  as  much  as  is  sufficient 
to  pay  the  debts. 

Vol.  h  Mm 
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1  Saik.  153. 
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29*  In  a  case  Mrhere  lands  were  directed  by  will  to 
be  sold  for  payment  of  debts ;  and  a  decree  made  in 
Chancery,  that  the  estate  should  be  sold  for  that 
purpose ;  a  purchaser  under  the  decree  refused  to 
complete  his  purchase,  because  mpre  of  the  estate 
was  sold  than  was  necessary.  Lord  Thurlow  said — 
*<  If  the  Master,  in  selling  the  whole,  has  consulted 
the  convenience  of 'the  estate;  be  has  acted  right 
The  power  given  to  the  trustees  was  to  sell  th^ 
whole,  or  such  part  as  might  be  expedient.  The 
Court  has  decireed  in  the  same  way )  and  the  Master, 
with  the  consent  of  the  parties  interested,  has  sold 
the  whole.  A  purchaser  cannot  con^e  in  to  object 
to  it."    The  objection  was  over-ruled. 

80.  An  opinion  has  long  prevailed,  that  in  all  cases 
where  land  is  vested  in  a  trustee  to  be  scJd,  the 
trustee  is  competent  to  give  a  discharge  for  the  pur^ 
chase  money.:  that  the  rule  affecting  a  purchaser 
with  misapplication  of  the  trust  money,  only  applies 
where  there  is  no  hand  appointed  to  receive  it.  As 
in  the  case  of  a  specific  charge  on  the  lands,  in  the 
hands  of  the  heir  or  devisee;  there  ^  purchaser  deal- 
ing with  such  heir  or  devisee,  is  bound  to  see  that 
such  charge  is  satisfied.  This  opinion  is  founded  cm 
the  following  authorities. 

31.  A  person  limited  an  estate  to  trustees,  for  pay« 
nient  of  debts  and  legstcies.  Tlie  trustees  raised  the 
whole  money  ;  and  the  heir  prayed  to  have  the  land. 
This  was  opposed,  because  the  trustees  had  not 
applied  the  money,  but  converted  it  to  their  own 
Use ;  so  that  the  debts  and  legacies  remained  unpaid. 
It  was  determinecl  by  the  House  of  Lords^  that  the 
heir  should  have  the  land  discharged ;  and  tiie 
legatees  should  take  their  remedy  against  the  trustees. 
For  the  estate  wi^  debtor  for  the  debts  and  legad^ 
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but  not/or  the  faults  of  the  trustees :  therefore  was 
only  liable  so  long  as  the  debts  and  legacies  might  be 
paid.  Where  the  land  had  once  boriie  its  burthen^ 
and  the  money  was  raised,  it  was  discharged ;  and 
the  trustees  liable. 

32.  A  purchaser  objected  to  the  title  to  an  estate  ^JJj^^^^^J  t" 
which  was  vested  in  a  trustee,  in  trust  to  sell,  attd  i79o/ 

to  divide  the  money  amongst  the  children  of  certain  371^3^®^*^* 
persons ;  on  the  ground  that  he  would  be  liable  to 
encounter  the  inconveniences  of  seeing  to  the  appli- 
cation of  his  purchase  money.  Lord  Thurlow  decreed 
a  specific  performance  of  the  agreement ;  and  refused 
to  give  the  purchaser  his  costs.  ' ' 

33.  Lord  Kenyon,  when  Master  of  the  Rolls,  in-  4  Ves  99, 
clined  strongly  to  the  opinion,  that  i/diere  trustees 

have  power  to  sell,  they  must  have  the  power  inci^ 
dent  to  the  character,  ilamely,  the  power  to  give  i 
discharge  for  the  purchase  money.  And  in  a  late  cade,  ^BalfourV.  . 
Where  a  purchaser  objected  ^o  a  title,  on  the  grouiid  i^Ves.  \5ii 
that  he  was  bound  to  see  to  the  application  of  the 
money,  Sir  W.  Grant  over-niled  the  objection  upon 
another  ground.  But  said*^-^"  I  think  the  doctrine 
upon  that  point  has  been  cani^  farther  than  any 
sound  equitable  principle  will  warrant.  Where  the 
act  is  a  breach  of  duty  in  the  trustee,  it  is  very 
fit  that  those  who  deal  with  him  should  be  affected 
by  an  act  tending  to  defeat  the  trust  of  which 
they  have  notice.  But  where  the  sale  is  made  by 
the  trustee  in  performance  of  his  duty,  it  seems 
extraordinary  that  he  should  not  be  able  to  do  what 
one  should  thipk  incideiital  to  the  right  exef  cise  of 
his  power :  that  is,'to  give  a  valid  diacharge  for  the 
pmcfaaw  money. 

34.  It  is  the  usual  practice  to  insert  a  olause  ia  ' 
all  deeds  and  wills,  by  which  trustees  are  enabled  td 

Mm2 
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sell  lands,  declaring  that  their  receipts  shall  be  a 
sufficient  discharge  to  the  purchasers ;  who  shall  not 
be  answerable  or  accountable  for  the  misapplication 
or  non-application  of  the  purchase  money.  And  it 
is  fully  settled,  that  where  a  clause  of  this  kind  is 
inserted  in  a  deed  or  will,  by  which  trusts  are  cre- 
ated/ trustees  may  make  a  good  title  to  a  purchaser. 
But  in  a  case  of  this  kind,  all  the  trustees  must  join 
in  the  receipt 
Crewe  w.  35.  Mrs.  Crewe  conveyed  an  estate  to  the  use  of 

4  V«  97       ^crseM*  for  life,   remainder  to  three  persons,  their 

heirs  and  assigns,  in  trust  to  sell ;  with  a  proviso  that 
the  receipts  of  those  three  persons  should  be  a  suffi- 
cient discharge  to  the  purchasers.  One  of  the  trustees 
died  ;  another  refusing  to  act,  conveyed  his  interest 
to  the  remaining  trustee,  who  sold  th^  estate.  The 
purchaser  refused  to  take  the  title,  unless  the 
trustee  who  had  conveyed  his  interest  would  join  in 
/  the  receipt  for  the  purchase  money,  which  he 
declined. 

]Lord  Rosslyn  said,  he  must  allow  the  objection : 
if  the  trustee  had  renounced,  he  might  dissent  $  for 
then  the  whole  estate  would  have  been  in  the  remain- 
ing trustee.    But  according  to  the  way  they  had 
managed  it,  he  had  accepted  the  trust,  and  conveyed 
«way  the  estate*    That  part  of  the  trust  that  con- 
sisted in  the  application  of  the  money,  he  could  not 
convey  away.    The  purchaser  taking  the  title  with 
the  knowledge  of  ^e  trust,  would  be  bound  to  see  to 
Trustees  hare  ^^  application  of  the  money* 
equal  Power,      gg^  Trustees  have  all  equal  power,  interest,  and 
Fellows  f .      authority ;  they  eannot  act  separately,  but  must  all 

I  RWms.81.  J^^>  ^^  ^°  conveyances  and  receipts.  But  althcw^ 
Vide  Treat,  two  tmstefes  jo&i  in  a  receipt,  where  the  money  is  in 
c.  M  5.'  '    **ct  Pftid  to  ^de  of  them  otIv,  yet  the  trustee  who 
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actually  received  the  money  will  in  general  only  be 

accountable. 

37.  In  all  deeds  by  which  trusts  are  created,  a 
clause  is  inserted,  that  each  trustee  shall  be  account- 
able for  such  sums  only,  as  shall  actually  come  to  his 
hands.     And  it  has  been  determined,  in  a  modem  Bartlettv. 
case,  that  this  does  not  bind  the  trustees  as  a  covenant,  ][^2?^^"» 
but  is  a  clause  of  indemnity :  and  the  sense  of  it  is  this,  42. 
that  the  trustees  and  their  heirs  shall  not  be  account- 
able for  more  than  they  jeceive. 

3S.  The  Court  of  Chancery  will  not  in  any  case  Cao  derive 
permit  a  trustee  to  derive  any  benefit  from  the  trust.  ^<>B«^efi^ 
Therefore  if  a  trustee  compounds  a  debt,  or  buys  it  Trust, 
for  less  than  is  due  upon  it,  he  shall  not  derive  any  3P.  Wms, 
advantage  to  himself  from  such  a  transs^ion.     But  p^J^^ 
where  a  trustee  releases  or  compoimds  a  debt,  if  it  v.  Ross, 
appear  to  have  been  done  for  the  benefit  of  the  trust,  ^^^  *    * 
the  tmstee  will  be  excused. 

39.  Wherever  trustees  are  guilty  of  a  breach  of  Bound  to 
trust,  the  Court  of  Chancery  will  compel  them  to  the  Cestui 
reimburse  the  cestui  que  trust  for  any  loss  which  he  9"*^"*^' 
may  have  sustained.     Thus  if  a  trustee  sells  the  Freoch, 
estate,  he  will  be  compelled  in  equity  to  make  a  full  ^  ^ 
compensation  to  the  cestui  que  trust:  and  if  a  tmstee  ' 
conceals    any  act   done    by  his  co-trustee,  which  Boardman  v. 

*     -  Motsinfli"> 

amounts  to  a  breach  of  trust,  he  will  thereby  make  ]  Bro.  R.  68. 
himself  equally  liable. 

40.  Lord  Hobartis  said  to  have  been  of  opinion,  that  iAb.Kq. 
an  action  at  law  might  be  maintained  against  a  trustee 

for  breach  of  tmst.  This  is  not  consistent  with  Lord 
Hardwicke's  definition  of  a  tmst ;  namely,  that  it  is  2  Atk.  612. 
such  a  confidence  between  parties,  that  no  action  at  law 
will  lie  ;  but  is  merely  a  case  for  the  consideration  of  a 
court  of  equity.  It  is  however  observaUe  that  even 
in  equity  th/  cestui  que  trust  is  Qonsidered  only  as  a 
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2  A^L^'g!^^'  simple  contract  creditor,  in  respect  of  such  breach  of 
Pcny  T.  trust ;  luiless  the  trustee  has  acknowledged  the  debt 
2tt^  1.      *^*^^  t"^*  ^^te,  under  his  hand  and  seal. 

41.  It  is  usual  to  insert  in  all  deeds  by  which  trusts 
an  created,  a  clause  that  the  trustees  ^lall  not  be 
answerable  for  any  nisfortuney  loss,  or  damage, 
which  may  happen  in  the  execution  of  the  trusts, 
unless  they  arise  from  their  own  wilfid  default.  But 
courts  of  equity  charge  trustees,  and  also  their  repre- 
MoQifort  y.  sentatives,  with  the  consequences  of  a  breach  of  trust, 
Csdngtn.       whether  they  derive  a  benefit  from  the  trust  or 

not 
Have  no  Al-       ^^  ^^  ^^  ^^  established  rule  that  a  trustee  shall  han^e 
low«nc«  for    qq  allowance  for  his  care  and  trouble  in  the  execution 

Tiottbio* 

Traat*  of  Eq.  of  the  trus^  for  on  pretences  of  this  kind  the  trust 
B.  2.  c.  7.  i  3.  ^Btmte  might  be  impoveriedied ;    besides  the  great 

difficulty  there  might  be  in  adjusting  the  guantwn  of 
such  allowances;  as  one  man's  time  may  be  more 
Valuable  tfian  another's.  Nor  can  there  be  any  hard- 
ship in  this ;  because  every  person  who  is  appointed  a 
trus««e.  may  dioose  wbether  he  wUl  accept  the  trust 
or  not 
Ellison  V.  ^«  B^  ^Q  ^  <^<^^  where  there  was  a  direction  in  a 

^^^^*  .  I »     wiH  that  the  trustees  should  be  paid  &)r  their  trouble, 

1  VM.  112.        .  *  .  ,     *  i_- 

as  well  as^expence ;  and  it  being  obfel:sted  Ijiat  thisf 
might  be  of  genentl  prej«idiee.  Lord  H&rdwicke  saidt 
this  was  a  legacy  to  the  trustees,  to  whom  the  testator 
m%ht  give  aatis&dtton^  if  he  {fleBsed.  In  Seijeant 
Hall's  wfll.  Sir  Kichard  HofJdns's,  and  the  Duchess  of 
Marlborough's,  there  was  a  great  allowance  made  to 
the  trustees  for  their  trouble,  and  no  inconvenieDce : 
because  it  could  carry  k  no  fiffdier  than  wtere  there 
were  pairticular  directions.  Hie  Master  w&s  there- 
fore directed  to  inqmre  wdbat  the  trusteed  Juight 
reaf^onably  deserve  for  their  trouble. 
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44.  A  trustee  will  howevCT  be  allowed  all  costs  and  But  alJowed 

all  Costs  and 

expences  which  he  has  been  put  to  in  the  execution  Expences. 
o(  his  trust ;  imless  he  has  been  guilty  of  improper  Treat,  of  Eq. 
conduct. 

45.  Thus  if  a  trustee  sues  in  Chancery  for  the  ^™"^^  ^• 

_      -      .  _  .  ,      "^  J  Bradburn^ . 

trust  estate,  and  obtains  a  decree,  with  costs ;  and  2  Cha.  Co. 
afterwards  the  cestui  que  trust  exhibits  a  bill  against  ^^    ^ 
him  for  an  account  of  the  trust  estate  ;  the  trustee  Danson,  i  P. 
will  be  allowed  in  his  disbursements  his  full  costs,  j  bto.  Pari, 
and  will  not  be  concluded  by  the  costs  that  were  Ca.266. 
taxed. 

46.  It  is  said  by  Lord  King  to  be  a  rule  that  the  2  P.  Wms. 
cestui  que  trust  ought  to  save  the  trustee  harmless,  as 

to  all  damages  relating  to  the  trust:  therefore  where  a 
trustee  has  honestly  and  fairly,  without  any  pro^ 
bability  of  being  a  gainer,  laid  down  money,  by 
which  the  cestui  que  trust  is  benefited,  he  ought  to  be 
repaid. 

41J.  in  all  modem  deeds  whereby  trusts  are  created, 
there  is  a  clause  authorizing  the  trustees  to  reimbmse 
themselves  all  costs  and  expences  which  they  shall  • 
be  put  to  in  the  execution  of  their  trust. 

48.  It  was  formerly  held,  that  a  trustee  should  not  Trustees  sel- 

/.  1  /»      1  •        !/•  dompermit- 

purefaase  any  part  of  the  trust  estate  for  hmiseli,  on  ted  to  pur- 
account  of  the  dangerous  consequences  that  might  x^^^^.^ 
ensue  from  such  a  practice. 

Thus  it  was  declared  by  Lord  Hardwicke,  that  the  Damon  v. 
Court  of  Chancery  will  not  suffer  a  trustee  to  pur-  jn^^  ^] 
chase  the  estate  of  the  cestui  que  trusty  during  his  ^  ^43. 
minority;    though   the   transaction  were  fiur  and 
honest,  and  as  high,  or  a  higher  price  given  than  any 
other  person  would  give.    This  the  Court  had  always 
discountenanced,  upon  account  of  the  general  incon- 
venience  that  might  happen  from  bargains  of  this 
kmd.    Bat  where  there  was  a  decree  Hot  sale  of  a 
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trust  estate,  and  an  open  bidding  before  the  Master^ 
there  the  Court  had  permitted  the  trustee  to  purchase ; 
for  that  was  an  open  auction  of  the  estate.  At  the 
same  time,  he  said,  the  rule  of  the  Court  against 
trustees  purchasing,  did  not  extend  to  trusts  for 
persons  of  fuU  age. 

49<  In*  another  case,  where  on  a  devise  to  sell 
for  payment  of  debts,  the  trustee  himself  purchased 
part ;  Lord  Hardwicke  said,  he  would  not  allow  it 
to  stand  good ;  although  another  person,  being  the 
best  bidder,  bought  it  for  him  at  a  public  sale ;  for 
he  knew  the  dangerous  consequence.  Nor  was  it 
enough  for  the  trustee  to  say,  you  cannot  prove  any 
fraud ;  as  it  was  in  his  own  power  to  conceal  it. 
But  if  the  majority  of  the  creditors  agreed  to  allow 
it,  he  should  not  be  afraid  of  making  the  precedent. 

50.  A  trustee,  who  had  acted  improperly  in  other 
respects*  bought  a  lease,  which  was  part  of  the  trust 
property,  at  an  appraisement;  and  afterwards  re- 
newed it  in  his  own  name.  Decreed,  that  he  diould 
be  a  trustee  only,  and  account  for  what  he  pur- 
chased. 

51.  In  a  subsequent  case  it  was  held,  there  was  no 
general  rule  that  a  trustee  to  sell  should  not  himsdf 
be  the  purqhaser ;  but  he  should  not  thereby  acquire 

a  profit. 

52.  An  estate  was  conveyed  to  six  persons,  in  trust 
to  seU  for  the  benefit  of  creditors.  The  estate  was 
put  up  to  auction,  and  purchased  by  one  of  the 
trustees,  who  afterwards  sold  it  at  a  profit.  Upon  a 
bill  filed  by  some  of  the  creditors,  praying  that  this 
purchase  by  tlie  trustee  might  be  fi^r  the  ben^t  of 
the  creditors  j  Lord  Rosslyn  said,  it  was  a  plain  poiiit 
of  equity,  and  a  principle  of  dear  reasoning,  that  he 
:who  undertakes  to  act  for  another  in  any  mattei^ 
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shall  i  not,  in  the  same  matter,  act  for  himself.  There- 
fore a  trustee. to  sell. shall  not  gain  any  advantage  by 
being  himself  the  person  to  buy.  He  is  not  acting  with  a  v«s.  34$,. 
that  want  of  interest,  that  total  absence  of  tempta- 
tion, that  duty  imposed  upon  him,  that  he  shall  gain 
no.  profit.  The  consequence  is  beyond  doubt,  that 
in  whatever  shape  that  profit  redounds  to  him,  whether 
by  management,  which  is  the  common  way,  or  by 
superior  good  fortune,  it  is  not  fit  ths^t  benefit  should 
remain  in  him.  It  ought  to  be  communicated  to 
those  whose  interests,  being  put  under  his  care,  af- 
forded him  the .  means  of  gaining  that  advantage. 
The  trustee  was  decreed  to  account  for  the  profits, 
with  costs.      . 

,53.  In  another  case  it  was  resolved,  that  where  a 
trustee,  purchases  the  trust  estate,  however  fair  the 
transaction,  it  must  be  subject  to  an  option  in  the 
cestui  que  trusty  if  he  comes  in  a  reasonable  time,  ta 
have  a  resale. 

54^.  A  person  devised  his  estate  to  two  trusteei^  Campbell  r« 
upon  trust  to  sell.  One  of  the  trustees  purchased  part  '?^®'*^- 
of  the  estate  at  auction.  A  bill  was  filed  by  the.  resi- 
duary legatees,  praying  that  the  sale  might  be  set 
aside,  and  the  premises  resold.  It  appeared  upon 
the  evidence,  that  the  sale  was  perfectly  fiur  and  open. 
Sir  R.  P.  Arden,  M.  R.  said  he  would  lay  it  down 
as  a  rule,  that  any  trustee,  purchasing  the  trust 
property,  was  liable  to  liave  the  purchase  set  aside, 
if  in  any  reasonable  time  the  cestui  que  trust  chose  to 
say  he  was  not  satisfied.  The  trustee  purchased,  tab- 
ject  to  that  equity.  And  referred  it  to  a  Master  to  v 
inquire  whether  it  was  for  the  benefit  of  liie  plaintiffs 
that  the  premises  should  be  resold.  If  the  Master 
should  be  of  opinion  that  it  would  be  for  their  benefit, 
then  it  was  declared  that  they  should  be  resold.  6  Ves.  625. 

Vol.  I.  N  n 
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Cole«  ▼.  55.  In  mother  case,  however^  Lord  Eldon  allowed 

f  Vo.  23^   of  a  purcbaae,  under  a  trust  for  pajrtnent  of  ddbta, 

bythetiustM,  as  agent  for  his  ftther,  both  creditors 
ia  paitneishipi  chiefly  becausei  the  €e$tui  que  irust  had 
lull  infotsaatiosi»  and  the  sole  management  of  the 
safe ;  ssaHnfj;  smr^rs^  settlingthe  pairticulars,  famg 
th«  prices*  &c  Hk  Lordsfaq)  said,  that  a  cestei  que 
A>ik^  amjr  deal  with  his  trustee,  so  that  the  trustee 

the  purchaser  of  the  estate*  Buttboi;^ 
it  was  a  transaction  of  great  delicacy,  and 
whiv^  the  Court  would  watch  with  the  Utmost  dili- 
gMKe ;  so  mudi,  that  it  was  very  haacardous  for  m 
trustee  to  engage  in  such  a  transaction.  A  trmtoe 
might  buy  from  the  cestui  que  trust,  provided  there 
wns  a  distinct  and  dear  contract,  ascertained  to  be 
9uch«  after  a  jealous  and  scrupukais  exanwnation  of 
idl  the  circumstances ;  duU;  the  cestui  que  trust  in« 
tended  the  trustee  should  buy;  and  there  was  no 
fraud,  no  concealment,  no  advantage  taken  by  the 
tiustee,  of  information  acquired  by  him  in  the  cha- 
racter of  trustee. 
M^rM?  ▼.  56.  In  a  subsequent  case  Lord  Erskine  confirmed 

rT^ii,  355   *  purchase  made  by  a  trustee  from  tiie  cestui  que  Iru^ 

under  pwticuhu*  circumstances,  witfi  the  oonflnnation 
and  acquiescence  of  the  cestui  que  trust. 
Aute>  k  54.        57.  The  case  of  Campbell  v.  Walker  came  before 

Lord  Eldon,  on  an  appeal  from  the  Rolls,  who  af- 
firmed the  decree  with  costs ;  but  said-*^*<  The  piin* 
ciple  has  often  been  laid  down,  that  a  trustee  ftr  sale 
may  be  the  purchaser  in  this  sense ;  that  he  saay 
contract  with  his  cestui  que  trust  i  that  with  refcsence 
to  the  contract  of  purchase,  th^  shall  n^  longer 
stand  in  the  relative  situation  of  trustee  and  eeilui 
que  trust.  And  the  trustee  havfaig,  throng  the  me- 
dium of  that  sort  of  bargain,  evidently,  diattoetly,  and 
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ihonestly  proved  that  he  htd  removed  himself  from  the 
character  of  trustee,  hiis  purchase  may  be  sustained.'' 

58.  Where  a  trustee  refuses  to  accept  a  trust,  the  Refusing  to 
usual  practice  is  to  require  him  to  release  all  his  estate  lei^e  or 
and  interest  to  the  other  trustees ;  or  to  e:^ecute  a  ^*«<5^**™- 
deed  of  disclaimer*    Where  he  releases,  he  is  conair  Tit.  32.  c.  26. 
dered  as  having,  in  the  first  instance,  accepted  the 

trust ;  and  therefore,  as  to  that  part  of  such  trust  as  Cre^e  r. 
consists  of  personal  confidence,  he  cannot  transfer  it  ante»4S5. 
to  the  other  trustees. 

59.  It  has  been  stated  that  the  Court  of  Chancery  Discharged, 
will  not  suffer  a  trust  to  fail,  for  want  of  a  proper  J^potnte" 
trustee :  therefore  if  a  trustee  refuses  to  accept  of  a  &nte»  c.  i. 

5  91 
trust,  the  Court  will  interpose,  and  either  appoint  a 

new  trustee,  or  take  upon  itself  the  execution  of  the 

trust. 

60.  A  person  devised  all  his  lands  to  two  trustees,  Travel  v. 
upon  trust  to  sell  and  pay  his  debts.     One  of  the  Rncir'sso. 
trustees  desired  to  relinquish  the  trust,  and  the  other 

was  willing  to  accept  it.  The  Court  of  Chancery 
directed  that  the  trustee,  who  desired  to  relinquish, 
should  release  to  the  otlier. 

61.  In  a  subsequent  case  the  Court  of  Chancery  Uvedalev, 
removed  a  trustee,  though  he  was  willing  to  act :  his  2  Cha.  Ca. 
co-trustees  having  refused  to  join  with  him  in  the  ^^' 
execution  of  the  trust. 

6S.  In  a  late  case  a  decree  was  made  that  a  woman  ^^^^  ^• 
who  was  a  trustee,  but  who  had  married  a  foreigner,  4  ves!!  592! 
should  be  discharged  from  the  trust,  though  she 
denied  any  intention  of  quitting  the  kingdom,  and 
desired  to  continue  in  the  trust.  The  Court  said 
there  was  great  inconvenience  in  a  married  woman's 
being  a  trustee. 

63.  In  all  modem  deeds  of  trust,  there  is  a  proviso, 
tliat  in  case  of  any  of  the  trustees  dying,  or  being 
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cfcfiBiirous  of  relinquishiiig  the  tnist»  or  becoming  inc^' 
pable  of  acting ;  a  new  trustee  shall  be  appointee^ 
either  by  the  cesbd  que  trust,  or  the  other  trustees ; 
and  that  the  property  ^ali  be  conveyed  to  such  new 
trustees,  jointly  with  the  remaining  trustees.  Where 
this  clause  is  omitted,  the  Court  of  Chancery  will 
appoint  a  new  triistee. 
Buchsnan  r.  64,  By  a^  private  act  of  parliament,  estates  were 
5  Vet.  722.    vested  m  three  trustees,  upon  trust  to  sell,  &c.  Mr. 

Scott,  one  of  the  trustees,  being  iq>pQinted  att<»mey- 
general  of  Upper  Canada,  executed  a  release.  A  bill 
was  filed  against  the  twq  remaining  trustees,  praying 
a  reference  to  the  Master  to  appoint  a  new  trustee. 
It  was  said  to  be  a  common  case ;  and  the  Court 
r^erred  it  to  a  Master  to  appoint  a  new  trustee. 
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